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THE LEGISLATURE OF ONTARIO AND ITS PHYSICAL ENVIRONS 


There are grand, old-fashioned words like "fabric" and "clerestory" 
to apply to the structure and working facilities of the Legislature. 
Perhaps we can best put the subject as a problem in the form of questions. 
In considering the questions it is well to remember that at the time of 
its completion in 1892 the Legislative Building was large enough to serve 
not only the Legislature but all the Government departments. 


Is the Legislative Chamber (and its associated space and facilities) 
a warm, attractive and effective work-place? 


If the Members of the Legislature agree with us on the vital impor- 
tance of what they do and the paramountcy of their institution in Ontario 
life, in perpetuity as we can conceive it, does the fabric match this 
importance? 


Does the fabric have dignity and flexibility? Would most citizens, 
young or old, be impressed with it in terms of its majesty and intrinsic 
interest? 


We believe the answers to these questions would be negative or 
hesitant. 


We find the decor, the lighting, the facilities and their allotment 
to be old-fashioned, shabby in places and rather an anachronism. From 
the discomfort of the benches in the public galleries to the awkward 
lobbies to the most inadequate committee rooms to the cavernous foyers 
and halls to the hole-in-the wall offices of most MPPs, this is a fabric 
that is badly out of date. The culminative effect is both confusing and 
depressing. 
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Three specific matters brought us to an overall dolourous view of 
the Legislature's structure. These were - 


- proposals to introduce televised proceedings, with all the 
requirements for high lighting, good acoustics and a fine 
sound system, 


- the current, inadequate and uneven provision of space and 
services for members of the Legislative Press Gallery, and 


- the manifest inadequacy of the rooms at present available 
in which MPPs, individually or in caucuses or in committees, 
and Ministers and party spokesmen, can meet representatives 
and delegations of groups and associations. 


The next Legislature will have eight more MPPs. If our recommenda- 
tions on the need for more representation are acted upon in the next few 
years, there will be need for even more provisions for Members inside 
and outside the Chamber. Whether or not such expansion follows our re- 
commendations, both population growth and internal migrations in Ontario 
guarantee further redistribution and the near certainty of more seats in 
the next decade. Other recommendations of ours have been acted upon (and 
are likely to be extended) regarding more research staff, more staff for 
House leaders, the Clerk's Office, the Speaker and the Legislative 
Library. 


Clearly then, something significant and major must be done to 
appraise the Legislative Building as a whole, and to consider restructu- 
ring or rebuilding it. Along with any such endeavour must go some 
massive reassignments of space and facilities. 


We would expect two primary objections from those who will think our 
description is too critical and our prescription too grandiose. The 
first objection will be about the costs. These will be considerable. 

The second objection will centre on the intrinsic merit of the present 
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fabric with an appreciation of how historical it is, how hallowed by 
time. 


On the first objection let us only make two comparisons. The costs 
of converting the Legislative Chamber and the whole building into a fa- 
cility which is effective, attractive and flexible for present and future 
use, should not come near the spending the Ontario Government has put 
into Ontario Place. It should fall far short of what moneys have gone 
into the creation of the magnificent headquarters building of one of 
the Province's most important agencies, Ontario Hydro. Such comparisons 
do not justify wasteful expenditures. They are not used with any invi- 
dious intent. | 


We recommend a major alteration in Queen's Park on the basis of ob- 
vious need, not for display, although to us the display of an attractive, 
functional legislature has a high priority. We believe it should be of 
like interest to the Members and the public. 


The second objection, about the desecration of an historical value, 
can be met with good design, layout and furbishings. The Chamber itself 
has the dimensions to accommodate real changes in lighting and seating. 
There should be provision for the creation of more privacy on the floor 
of the Chamber itself without any contradiction to the original lines 
and structure. As for the offices in the building, the hallways, the 
foyer, the staircases, the exhibits and the Edwardian style of portrai- 
ture (which needs cleaning) - their combined effect is dour. A few 
offices are majestic. Some of the woodwork is valuable and fascinating. 
But much of the woodwork, the wall texture, lighting, floor surfaces and 
furnishing is gloomy and, in places, shabby. There is nothing hallowed 
about a building for which the passage of time has drastically altered 
the usage and the needs of its users. 


Under the subject headings of the Legislative Press Gallery, and 
Television and Radio, we deal more specifically with some recommended 
changes in the fabric. 
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A distinction we would press upon the planning for changes and for 
reallocation of space is that no ministerial administration beyond that 
necessary to the Premier's operations should be based in the old Queen's 
Park Building. Each Minister as a Member of the Legislature, in exerci- 
sing his responsibilities, must have a modicum of an office in the Leg- 
islature Building, but essentially all but the Premier should ea 
function as Minister in their own departmental locations. 


While the current provisions for ordinary Members in office space 
are marked improvements in space and comfort to what existed less than 
a decade ago, we are not impressed by the quality of it. Most of the 
rooms are too small and too crowded; they lack privacy. In effect, for 
most MPPs and their staffs these are cheerless cubbyholes. While the 
plans for renovation must include flexibility for future growth in the 
number of Members and their staffs, there is an excellent case for more 
roominess and privacy for the current membership. 


If one took a crude rule of thumb that every Member merited a sep- 
arate, full private office, with a modest floor space of 160 square feet, 
plus an outer area of 120 square feet for his secretary and also to serve 
as a minor reception space, one gets a space requirement per Member of 
280 square feet. Multiply this by 125 (Members) and the total required 
(without being at all extravagant) is 35,000 square feet. Of course, 
there are other basic space needs - more roominess for Ministers and 
party leaders, good provisions for legislative committee rooms and caucus 
rooms. An appraisal of current and long-range requirements should be 
done as soon as possible by a team, including an architect, an engineer, 
and someone from the Speaker's staff. 


One can make a distinction between those who work in Queen's Park, 
including the staffs of Members, caucuses and the Legislature, and three 
other groups of people with needs to be met. There are those who come 
on occasion, sometimes singly, sometimes in very large groups, to meet 
specific Members or groups of Members. There are those, especially 
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children, who come to observe the sittings of the Legislature. There 
are those visitors who come in as tourists or with a general interest, 
merely wishing to see the heart-place of Ontario politics and legisla- 
tion. All three types of visitation are poorly served by the fabric of 
the building. There is more grandeur, and just about as much discom- 
fort, in the Union Station in Toronto as there is at Queen's Park for 
citizens. 


We believe it may be impossible to convert Queen's Park into any- 
thing as architecturally imaginative as Toronto or Hamilton City Halls. 
Certainly, there is little likelihood that the Legislature as a physical 
entity can ever be altered into something as symbolic and cherished as 
the main Parliament Building at Ottawa. The limitations of the frame 
and design of Queen's Park are all too obvious. But with a will, and 
with funds and the talent which is available, we can get an institution 
that, in a physical sense, is both attractive and useful. 


Implicit in our view of the Ontario Legislature is belief in the 
importance of the institution and in Ontario government as a whole. 
Aside from matters of size and growth, the Province is as important a 
jurisdictional and legislative entity as any other affecting the citi- 
zens of Ontario, including the Parliament and the Government of Canada. 
The Legislature must be seen as important, and considered as vital and 
of interest to the public. One means of ensuring and enhancing its 
worth is through an impressive, attractive, and useful building in the 
fullest sense of what a fine building can be or can convey. Much needs 
to be done to achieve such a goal. 


The Commission's members reiterate in this report, as in the First 
and Second Reports, their strong unanimous belief that the Speaker 
should have the ultimate authority for the Legislative Building, the 
direction of its care and up-keep, and the allocation of its space. We 
believe the priorities in allocation of space begin with the Members' 
(including Ministers') working sessional offices, the Premier's office 
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including his basis of Operations and Cabinet meeting facilities, the 
Speaker and Clerk, and a Press Gallery "Hot Room". Next in priority 
Should be committee rooms and other meeting rooms for caucuses, groups 
and lobbies; then the Legislative Library and offices for members of 
the Press Gallery, followed by provincial secretariats, and finally the 
Lieutenant Governor. 
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TELEVISION AND RADIO COVERAGE 
of the 


ONTARIO LEGISLATURE 


The Members of the Ontario Legislature, prompted we are sure by the 
initiative of the Premier and his Ministry, will determine whether there 
shall be television and radio access and coverage of the proceedings of 
the Legislature and its committees. We not only recommend such access 
and some plans for how it should be done, we believe it should be done 
with dispatch after the simple affirmation of the Assembly to a general 
resolution. 


Throughout the western world there has been a remarkable hesitation 
on the part of elective assemblies, particularly those in the British 
tradition, to give access to their proceedings for the purposes of tele- 
vision and radio broadcasting. The Ontario Legislature has been as 
cautious as most others in this matter. Thus we are in the position of 
appraising the merits of such access, and all the associated problems 
and issues, without a substantial body of considered opinion by the leg- 
islators and in a geographical entity with a well-developed and complex 
system of television and radio broadcasting already in place. That is, 
in most of Ontario citizens have an established variety of choices in 
channels and frequencies and programs. Simply because there has been so 
little informed public discussion about the subject and so little experi- 
mentation, we have had to look perhaps too much at examples in other 
provinces and other countries, and we have had to elaborate on the dis- 
tribution systems and the news-gathering and dissemination systems as 
they now function. 


It is fortunate that the British Columbia Legislature has had pro- 
duced an excellent report by Edward McWhinney, Q.C., a well-known legal 
authority, on the subject: "Parliamentary Privilege and the Publication 
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and Radio and Television Broadcasting of Parliamentary Debates". This 
report was submitted to the Hon. Gordon Dowding, MLA, Speaker of the 
Legislative Assembly of British Columbia, on December 10, 1974. We 
print this report as an appendix to our report. It happens that the 
gist of Dr. McWhinney's observations and recommendations - on the two- 
fold matter of privilege for the legislators and protection for indivi- 
duals and groups in the general public from extreme and offensive 
utterances in the Legislature - coincides with our views, and his report 
has the advantage of a careful review of precedents in what might be 
called the law of parliamentary privilege and the position of those who 
publish or broadcast parliamentary proceedings with regard to libel and 
slander actions. 


We leave our brief analysis of the above-mentioned matters until 
the end of our report, other than to state that we do not see major dif- 
ficulties with regard to either privilege or libel and slander concerns 
as factors which should inhibit the giving of access to the Ontario Leg- 
islature to sound and television broadcasters. As a convenience in 
discussing the subject, we define three practical aspects: ACCESS; 
SOUND AND PICTURE RECORD; and DISTRIBUTION. 


By ACCESS we mean the right and the rules which should or could 
apply to letting the recorder, the camera, the electronic personnel, and 
the reporters for radio and television, into the Legislature with the 
authority to cover the institution's proceedings. 


By the SOUND AND PICTURE RECORD we mean simply the taking by camera 
and sound track of an electronic Hansard of the proceedings of the Legis- 
lature and its committees. 


By DISTRIBUTION we mean the systems and methods by which this pic- 
ture and sound record may come to the citizens of Ontario through the 
existing, developing, or possible ways in which they receive their radio 


and television programming. 
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Frankly, the distribution system as it exists, or seems likely to 
develop, puts practical limitations upon any plan to bring extensive 
programming of proceedings of the Ontario Legislature to the public. 

To be more explicit, it is beyond our envisaging that anything close to 
full coverage of the proceedings of the Legislature will ever go into 

the homes of most Ontario people in a sustained way on either an actuality 
Or a delayed basis. This seems absolutely certain for television. It 
might be possible, after the fashion of legislative coverage in Australia 
or Saskatchewan, that extensive radio broadcasting of the proceedings as 
they take place will be established, since it would be technically fea- 
Sible and not too costly. | 


We believe it is impossible to introduce a separate and new distri- 
bution system to deliver the proceedings of the Legislature by telecast 
Signals to most of the homes in the Province. That is, the legislators 
must fit any proposals for coverage of their activities into the distri- 
bution system which already exists or which is planned as a development 
already - e.g. more cable systems and the Ontario Educational Communica- 
tions Authority provincial network. 


Almost all general discussion about the subject of bringing the 
Legislature to the people has really had television in mind, not radio. 
Radio is much cheaper to introduce as a technique into the Legislature 
and, comparatively, it is "dirt cheap" to arrange for distribution of 
the actuality radio broadcasts across the Province. The fact remains 
that the interest and the demand, among both legislators and the public, 
is really for television, not radio. 


It is clear to us that the state of television technique is so ad- 
vanced that there is no insuperable barrier, in either costs or incon- 
veniences, to televising every hour of the Legislature's proceedings. 
It is easy enough to improve the physical facilities of the Legislature 
in terms of lighting, air conditioning, camera position, control room 
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and editing facilities, to record a good picture image of activities, 
and to put it on good quality colour videotape. We think the capital 
investment in the essential TV equipment would be around $2 million. 
The annual operating expenses for taking and recording the image-sound 
track could be handled at present costs for equipment, materials and 
labour for about $800,000 a year. The financial rub comes in two other 
areas: 


Firstly, we think the Assembly and its environs need substantial 
restructuring and refurbishing. This is only partially required by the 
lighting provisions and the space requirements of cameras and staff. 
Both the galleries and the seating arrangements for Members and others 
on the floor of the Legislature need modernizing for comfort, better 
audibility, and a brighter, friendlier atmosphere. Such changes should 
be made in conjunction with plans for three camera positions and a good, 
unobtrusive control room with excellent vision on the whole Chamber. 
Given the adversary arrangement of the Legislature and the important 
role of the Speaker, it seems obvious that three camera positions at a 
minimum are required: one to cover the Speaker directly and to give a 
variance in shots of other Members; and one each to have direct, 180- 
degree coverage of each side of the Assembly. 


One long-held assumption behind the traditional assignment of a desk 
to each Member of the Legislature is that this gives him a work-space for 
correspondence and reading during debates. The desks take up a lot of 
Space and only on rare occasions during debate are the majority filled. 
Certainly, the development of secretarial staff for MPPs, and the multi- 
plication of correspondence and research and intensive use of the tele- 
phone between MPP, constituents and officials, has meant that most MPPs 
have to do much of their work in their offices rather than in the Legis- 
lature itself in relation to constituency chores. We suggest that the 
occasion of restructuring and refurbishing the fabric of the Assembly to 
accommodate television, and to make the institution more attractive and 
comfortable as befits the Province and the scale of its government and 
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politics of today, should be seized to consider abolishing most of the 
desks from the floor of the Legislature, and moving towards the British 
pattern of comfortable benches and a more intimate debating and discus- 
sion atmosphere. 


An immediate disadvantage will be seen by some to this proposal to 
clear most of the desks. The desk identifies the place of the Member in 
the seating plan that people in the galleries are given. If he or she 
(the Member) has no fixed place, how will those in the galleries know 
whether he is there? We point out that this identity is a dubious ad- 
vantage, given both the paucity of public attendance on most occasions 
and the often sparse attendance (for good reasons) of Members in the 
Legislature. As for the argument that the desk enables the Member to 
work on speeches or correspondence or the study of research materials 
while attending but not taking part in the debate, we distinguish that 
"most" - not all - the desks should be taken out. We recommend that 
they be left for the front row and the back rows, the first for the use 
of Ministers and Opposition leaders with much material, the back for 
that fraction of Members in attendance who want to read or write. 


For television, of course, the system must include “punch-up" 
graphics identifying each Member and his riding. It would not take long 
after the advent of television before the production crew would be able 
to identify on the screen each and all those upon whom the camera was 
focussed. Of course, we envisage constantly adjusted graphics for the 
picture, which would show the time and date and the period in the pro- 
ceedings, or the stage of consideration and the item being considered. 


Elsewhere in other reports we have made the point that the Legisla- 
ture should plan its future arrangements and accommodations with perpe- 
tuity in mind. We cannot foresee the day when there will not be an 
Ontario Legislature. We reiterate that government in Ontario has become 
so large and complex that much more concern must be given to enhancing 
the activities of the Legislature and the interest of the electors in 
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its doings. There is no magic, no virtue, in clinging to an archaic 
fabric and ignoring the benefits that modern materials and equipment can 
provide legislatures. We have seen a half-dozen assemblies in Europe 
and in the United States which, on every count of comfort and efficiency 
for legislator and citizen, make the Ontario Legislative Assembly seem 
an anachronism from the Victorian era. The changes which we think 
should be planned and carried out would be more costly than merely the 
$2 million to equip the present Assembly to record the proceedings in a 
kind of electronic Hansard. But, in a time of $7 million high schools 
and $50 million government buildings in Ontario, we think the expenditure 
of substantial funds to improve the Legislature and its environs is 
timely and necessary. 


But the second and more specific "rub" in terms of cost relates 
directly to the problem of delivering the sound and image record of pro- 
ceedings to the homes of Ontario people. To guarantee that any substan- 
tial portion of the record is to be a component of the "aired" television 
programming to be made available on a daily basis throughout the Province, 
would demand either the literally fantastic cost of a completely new dis- 
tribution system or the twisting and near-wrecking of most of the tele- 
vision program schedules now extant. We will come back to this point 
shortly. 


Although it is understandable, it is hard to justify the situation 
that has developed in the political coverage in Ontario which allows re- 
porters for the print medium complete access to the sittings of the Le- 
gislature, and the almost complete right to use in such medium anything 
said or done by the legislators, while the media which reach more of the 
citizens than the print medium do not have access. Radio is essentially 
a sound record; TV is essentially a picture and sound record. Most ci- 
tizens today, and for the past fifteen years, seem to have their primary 
impression of government and politics from television and radio programs, 
especially from television. News programs are available to most citizens 
through TV channels and radio station frequencies. Yet only on very rare 
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occasions such as the odd Budget presentation or Speech from the Throne 
are citizens given the chance to see and hear their legislators in ac- 
tion in their place. 


The most reasonable explanation for this imbalance in favour of 
the print medium (and the reporter employed by daily newspapers and news 
agencies) is simply the fear or apprehension which television has created 
among politicians that it would give them unfair exposure and alter in an 
unsavoury way the behaviour of some of them. It has been as though there 
would be something dangerous and unfair about television reportage of the 
legislatures, taken within the legislatures. One unfortunate consequence 
of the practices which have developed into custom because of this fear is 
that the legislator comes out of his place in the House to appear before 
the camera, usually in a daily succession of brief "stand up" partisan 
performances. While this practice has given the legislators a form of 
television exposure and some control over how they are seen and what they 
are seen to be saying, it is quite unnatural, particularly when compared 
with the reports in the print medium of what was said in the Legislature 
and the interpretations that the print reporter makes of such legislative 
performance. Furthermore, the practice distorts out of all proportion 
the vitality, worth and balance of the performance and the matters hand- 
led in the Legislature. It tends to make "outside" statements more im- 
portant than "inside" statements. The real stuff of a parliament is con- 
veyed by the personalities in the proceedings, not by single, separate 
faces speaking into a camera or replying in side or three-quarter view to 
the questions of some reporter. 


We have spoken with representatives of most of the television and 
radio organizations in Ontario. It is important to remember that the 
allocation of TV channels and radio frequencies and, to this stage, the 
licensing of cable delivery systems is done under the authority of a 
federal agency. It is also important to remember that there are not any 
television or radio networks "per se" which are organized on the basis 
of coverage, in whole, of Ontario. 
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The CBC as a national organization in both radio and television 
(with separate organizational structures for French and English) has 
what it calls an Ontario network, but this really functions as an aspect 
of the national network or networks. In radio the CBC can reach most 
Ontario listeners, notably through many low-power relay transmitters in 
Northern Ontario, but most programming is national. In television the 
CBC can reach most Ontario viewers through its own stations and through 
affiliates, but in the main its regional programming or scheduling for 
Ontario is something that takes a backseat to national priorities. 
While we are sure that the CBC would look responsibly at opportunities 
to bring some coverage of the Ontario Legislature to Ontario viewers 
and listeners if it had access to the Legislature or to an electronic 
Hansard, we cannot conceive that it could clear regular blocks of time 
five days a week for 30 weeks in the year to provide an actuality tele- 
cast or broadcast of substantial periods of the proceedings, not even 
on a delayed broadcast basis. 


The CTV network serves a national layout of television stations and 
it has a number of Ontario affiliates reaching much of the population, 
though not as much as does the CBC and its affiliates. The CTV network 
is not geared to serving only its Ontario affiliates, except on very - 
special occasions. Further, the apparent commercial revenue needs of 
CTV's affiliated stations are such that any substantial daily coverage 
of the Legislature (say, over a half-hour) on a regular basis is pre- 
cluded. 


Global TV is at present a network which serves southern Ontario, 
and in this sense it is truly confined to the Province. But it has far 
from a complete, wide-reaching Ontario penetration, and the overall 
plans which both the network and the CRTC seem to have for Global are 
national, rather than for one province. 
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OECA, an authority created by the Ontario Legislature, has a mandate 
for educational and public service telecasting in this Province alone, 
but it is some years and much spending away from being in a position to 
put its programs into the homes of most Ontario viewers. There are a few 
independent television stations in Ontario, such as Channel 11 in Hamilton 
and Channel 79 in Toronto. 


In much of southern Ontario, and in places in the rest of Ontario 
Close to the United States, it is possible for viewers to get American TV 
Channels through a good antenna. In addition, there has been the excep- 
tional development of cable systems in Ontario. The CRTC has awarded 
franchises on a local, not on a provincial-wide, basis. The profusion is 
well illustrated by Toronto which has half-a-dozen different franchise 
owners, splitting up Metro into segments for cable service. The CRTC 
requires cable system franchise-holders to give priority to Canadian 
channels and to keep at least one, and preferably two, of the cable 
channels for community telecasting. That is, where cable systems exist 
in Ontario - and it is doubtful whether they will cover as much as 85% 
of the Province's population by 2,000 AD - there is seemingly an outlet 
for distribution of the televised proceedings of the Legislature. 


Unfortunately, aside from the profusion of franchise holders, there 
is also a profusion of varying technical arrangements and standards of 
image and sound. What is more relevant for our purposes is the reality 
that such cable channels with cable-designed programs have drawn small, 
indeed minimal, audiences, simply because of the greater attraction of 
programs and the technical qualities of what can be seen and heard on 
regular channels. Cable systems would seem to provide a partial distri- 
bution system in Ontario for substantial showings of the proceedings of 
the Legislature through their community channels, but they obviously do 
not deliver a substantial viewership nor do they at this stage in their 
development provide a broad, coherent and technically excellent penetra- 
tion to most citizens of Ontario. Until there is a major consolidation 
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of systems - and this seems to be against the grain of CRTC policy on 
cable - nothing like a cable distribution system of an on-going kind is 
possible in Ontario. 


We commend to the legislators of Ontario a view of the present tele- 
vision system of distribution in Ontario that emphasizes its variety. A 
great deal is already in place. Most of the people in the heavily popu- 
lated part of the Province have the choice of many channels; viewing 
patterns and trends are already set, so are program practices and sche- 
duling. If in a typical legislative year the total hours of sitting run 
from 800 to 1,000, how much of this, as televised and recorded for actu- 
ality and/or delayed showing, could be expected to be carried by the 
present distribution system? The answer is very, very little. Further, 
the only part of the distribution system which is directly under the 
authority and therefore the direction of the Legislature, is OECA; and 
it is far from having a provincial-wide distribution system for showing 
substantial hours of the proceedings. 


We may seem to be over-emphasizing the distribution system as it 
exists and is developing, but this is necessary because we have found 
that many politicians seem to feel the major problem and major cost lie 
in giving access to television and, once that is arranged, then long and 
regular segments of their activities in the Legislature will be seen on 
home television sets in Ontario. Not only will this not happen through 
the present distribution system, to create another new system to reach 
most viewers would have astronomical costs and, we are afraid, small 
audiences. Consideration on this subject, we believe, should centre on 
how television and radio reportage of the legislators can best be planned 
to be used by the present system of distribution. 


The situation in Ontario radio is quite different from television, 
except that most listeners have an even wider range of station choices. 
There is really nothing in radio that looks like an Ontario network. It 
is apparent that most private radio stations in Ontario concentrate on 
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serving local markets, both in terms of commercial messages and in the 
content of their programs. Further, they make most of their revenues 
and reach most of their audiences in the daytime hours, particularly 
between 7:00 a.m. and 6:00 p.m. It would be relatively cheap to create 
a provincial-wide network of repeater, low-power transmitters which 
could bring a complete coverage, as proceedings take place in the Legis- 
lature, to most of the radio sets in the Province. To what purpose? 


Why hasn't OECA gone into radio? After all, it is much cheaper 
than television. One can foresee only a tiny audience for such legisla- 
tive programming by radio because of the competition from existing sta- 
tions and their popular programming built around music and disc jockey 
personalities, "open-line" shows and short, punchy news broadcasts every 
hour. Even though it is technically practical and comparatively cheap, 
we cannot recommend the creation of a special network for the single 
function of conveying the Legislature's proceedings. It is our judgment 
that the potential audience would be huge and the actual audience near 
zero, a "ghetto" within a "ghetto". 


It did become clear to us in discussions with both MPPs and with 
radio broadcasters that a fair generalization can be made that politicians 
and political parties are more satisfied with, and less critical of, radio 
treatment of themselves and public affairs generally than they are with 
either the press or television. Special credit was usually given to the 
alacrity with which radio covers local matters that hinge on provincial 
politics. Clearly, the MPPs believe that the present system of radio 
news and public affairs broadcasting provided by both private stations 
and the CBC is usually fair, worthwhile, and to be commended. However, 
not a single MPP suggested any sustained actuality radio broadcasts of 
the Legislature, and none of the broadcasters showed any interest in 
making such broadcasts a major, sustaining component of their programming. 
What the radio broadcasters would like, and here they square with the 
television broadcasters, is access to and use of the sound record of the 
Legislature. They want the same privilege as the print reporter of the 
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daily paper has. They can see no reason in principle, or in inherent 
traditions, why a sound or televised excerpt from the Legislature's pro- 
ceedings should be considered different in nature and in usage from a 
printed quotation. 


Here we may say something useful about the news coverage of the 
Legislature, and about provincial affairs generally. Much of the news 
that comes to readers, listeners, and viewers is gathered and written, 
or made and distributed, by co-operative news agencies - both public 
and private. We think of Canadian Press and Broadcast News, NEWSRADIO 
and Contemporary News. These organizations are well established with 
national, provincial and regional sources or contacts. They have been 
covering Queen's Park (i.e. both the Government and the Legislature) 
for many years. 


In addition, the major metropolitan newspapers have bureaus at 
Queen's Park, so do several of the chains. There are even several col- 
umnists who write on provincial affairs. CBC radio and television, CTV 
and its affiliate CFTO, and several private stations keep either a staff 
at Queen's Park or have personnel available for quick coverage there. 
Without quantifying it by year, there has been a fairly steady growth in 
numbers of reporters for provincial affairs in radio, TV, and the daily 
press. We have some forty full-time members of the legislative Press 
Gallery at this time. By "full-time" we mean that the staffing is on a 
full-year basis. "Associate" members, whose numbers vary, are occasional 
or part-time assignees to coverage of provincial affairs at Queen's Park. 
The growth in numbers should continue, though not spectacularly. 


Again, we have not carried out comparative surveys but it seems 
very clear that there has been an increasing appetite for news of pro- 
vincial political affairs among the public, and a growing willingness 
on the part of publishers and managers of the media to serve this appe- 
tite. For two obvious reasons we think this trend will continue: 
firstly, the provinces, within the Canadian political framework, have 
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recently grown proportionately more than the Federal Government in terms 
of significant impression on citizens and, vis-a-vis local government, 
the trend to regional government and to broader provincial policies has 
helped shift more attention and responsibilities onto the Province; 
secondly, the emerging issues of the urban future, the environment, and 
multi-purpose land, resource, and recreational needs are not only largely 
provincial, they are activating vociferous pressure-group and "one- 
interest"-lobby representations. Therefore, the implications of growth 
and other trends in news and public affairs coverage of provincial 
affairs, and thus of the Legislature, are positive and should be planned 
for on more than an "ad hoc" basis or from one parliament to another. 


The utility of having available to the media and the public material 
from an electronic Hansard for news and public affairs programs, is appa- 
rent within the context of the trends mentioned in the previous paragraph. 
Out of access for the sound recorders and videocameras will flow much 
more useful material than is available at present to these techniques and 
their users, and ultimate consumers, in their peripheral relationship to 
the Legislature. 


All the radio and television executives to whom we spoke, or who 
made representations to us, including those from OECA, made it clear and 
final that they wanted access to the Legislature to carry out their 
roles in news and public affairs, but they would not and could not make 
any commitment to extensive and uninterrupted or unedited coverage and 
distribution of the proceedings, even on a delayed basis. The cable 
operators had a somewhat different position. But all those to whom we 
spoke wanted absolute editorial freedom to take what they want, and to 
broadcast or telecast what they wish of the proceedings. They do not 
want to be limited in any way that distinguishes them from print repor- 
ters and the print medium. If they decide to use a 60-second clip from 
the daily question period, they want no strictures on what they choose 
or where the clip begins and ends. If they decide they want a long 
piece of an important debate they want the freedom to take it or leave 
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it or snip it. They also want it understood that they have the right to 
edit such sound and picture record as they think right to fit their 
judgment of its worth, and the exigencies of the program time they have 
available. None of the presentations asked for the protection of 
“qualified privilege" which has developed in the British and Canadian 
common law, with regard to freedom from actions for libel or slander 
which might be brought by citizens over statements made by MPPs in the 
Legislature, and shown or reproduced in sound or sound-picture image 
outside the Legislature. 


To reiterate, we are convinced it is past time when the Ontario 
Legislature should have given such access to radio and television. To 
the legislators who worry about unfair editing or selections we can only 
point out that the Ontario Legislature, since its beginning, has given 
the same privilege of access and editorial judgment to reporters, edi- 
tors, and publishers of newspapers. The protection that the legislators 
have had over the years with regard to press treatment has been the well- 
enshrined one of privilege. That is, the Legislature, assembled and 
through its Speaker, has the right - and it is an ultimate right - to 
call before it any journalist or publisher who transgresses its under- 
standing of privileges. Over on the other side with the radio and tele- 
vision broadcasters we must remember there is a discipline exerted by 
both the public sense of fairness and by the rights of any citizen, 
whether legislator or not, to sue for libel or slander. 


A VIEW ON THE MATTERS OF PRIVILEGE, LIBEL AND SLANDER 


The report of Dr. Edward McWhinney, Q.C. to the Speaker of the 
Legislative Assembly of British Columbia is particularly useful to us 
because the parliamentary and constitutional issues raised by television 
in the two provinces are so similar. 


Dr. McWhinney expresses an opinion which is worth quoting, especi- 
ally because it led him to make recommendations to the British Columbia 
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Legislature which should be considered by Ontario Members. After can- 
vassing the law in Britain and Canada with regard to the privileged 
nature of statements made in legislatures by Members, and the extension 
of the privilege to the reproduction of these remarks in printed form, 
McWhinney states: 


"As the law now stands, the balance between, on the one 
hand, the interests of Members of the Legislature in carrying 
out their legislative functions without fear or favor, and on 
the other hand, the interests of private citizens or groups 
in not being slandered or libelled in the legislative debates 
and the published reports of those legislative debates, with- 
out effective means of political or legal redress, seems tilted 
rather heavily in favor of the interests of the Members of the 
Legislature. This particular imbalance appears bound to be 
accentuated with the transition from direct, written (printed) 
dissemination of the legislative debates to direct oral (radio) 
and direct oral-visual (television) dissemination, granted the 
immensely greater range and immediacy and also the unusual in- 
timacy and impact of these newer communication media. Correc- 
tive or compensatory community action designed to afford a 
correspondingly wider and more effective range of remedies for 
persons seeking redress from the vastly augmented dissemination 
of legislative debates afforded by direct radio and television 
diffusion, seems needed, and this whether such aggrieved per- 
sons be themselves Members of the Legislature or simply private 
citizens." 


Dr. McWhinney argues well that "it does not ... seem either useful 
or desirable to essay the development of dramatic new rules as to pri- 
vilege in publication in the interstices of a highly specific and spa- 
tially limited problem-situation - namely, the publication of Parliamen- 
tary debates." 
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Rather than an extension of powers and rights of the Legislature 
regarding privilege, McWhinney advocates a greater reliance on public 
education and example. He says, 


“Perhaps the Legislature could create a special, All- 
Party committee having jurisdiction to examine questions of 
legislative privilege in regard to publication or dissem- 
ination of legislative debates." 


Such a committee could handle references to it of all cases of alleged 
breach or misuse of Parliamentary privilege as it applies to alleged 
Slander or libel. Such a means and method would not rule out individual 
court actions alleging libel or slander. It might provide a quicker, 
cheaper and better publicized means of redress and judgment. Such a 
committee requires considerable discussion and certainly some determina- 
tion of its rules, before it is created by the Legislature. 


McWhinney thinks that until provincial legislation defines and ex- 
tends the scope of privilege as to publication of debates by radio or 
television, the broadcaster "...acts at his own peril; and he could be 
very well advised, in particular, to limit himself to contemporaneous 
broadcasting, without any editing or deletions or extraneous commentary 
interpolated into the broadcasts themselves." 


His warning about the risks is fair. What concerns us is that 
some, including Members, may take his advice as some kind of sanction 
which postulates unedited use of electronically-recorded debates and 
stands against excerpts taken and presented with interpretation or 


commentary. 


Just as a generality (and this applies in Britain, Canada and the 
U.S.), despite the awesome penetration of television and radio in terms 
of audiences and viewers and in terms of hearing and the showing of 
thousands of public figures making controversial statements which have 
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been highly-edited and interpreted, the number of libel and slander 
actions entered in the courts has been small, certainly much less than 
those entered over statements appearing in print since the advent of 
radio and then television in the three countries. 


But we like Dr. McWhinney's proposal that after due examination 
the Legislature should adopt a comprehensive statute which spells out 
the origin, precedents, bases, limits, and a legislative review and 
examination process regarding privilege for all publications of what 
transpires in the Legislature. 


We recommend that the Legislative Committee on Procedure always be 
ready to hear grievances brought by petition to the Legislature by anyone 
who believes he or she has been libelled or slandered by broadcast state- 
ments from the proceedings of the Legislature. 


The need for a clear separation of electronic coverage of the Legis- 
lature from the Government, the factors of concern for matters of privi- 
lege, libel and slander, plus the traditional role the Speaker plays as 
neutral symbol and protector of legislative rights, are all reasons why 
we recommend that the Speaker have the ultimate responsibility regarding 
the introduction and management of television and radio as it develops 
in the Ontario Legislature. 


We recommend that the Ontario Educational Communications Authority 
be asked to install the actual recording and camera equipment, and opera- 
ate the recording and video-taping under an annual contract with the 
Speaker. 
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THE: LEGISUATIVIE SP RESSeGn Lick Rv 


The members of this Commission have met with members of the Legis- 
lative Press Gallery, formally and informally, on a number of occasions. 
The Gallery has submitted briefs to us which we have discussed with its 
executive and which make clear its perception of its role and place at 
Queen's Park. 


The Legislative Press Gallery is a unique institution. Its member- 
ship presently consists of 36 active and 15 associate members represen- 
ting the entire spectrum of the media profession. The Gallery has the 
right to accept or reject applicants for membership. Only members of 
the Gallery are entitled to space in the Legislature and they alone are 
allowed to take notes of the proceedings - a right, incidentally, which 
they suggest be extended to the general public in the public galleries. 
(Elsewhere in this report, we concur in part.) 


Members of the Gallery are granted office space and other work 
areas which they apportion among themselves. They have also the right 
to discipline their own members even to the extent of suspension of 
membership. 


For some time, the Gallery enjoyed its own bar which was within 
the Legislature confines and without license, and to which Government 
turned a blind eye. The bar was staffed by Government employees. 
Proceeds from the bar reverted to the Press Gallery. The arrangements 
with respect to this operation have been changed by the Office of the 
Legislative Assembly, in consultation with the Gallery members. 


The Legislative Press Gallery is understandably jealous of its 
prerogatives, and concerned about certain aspects of its present en- 
vironment which create difficult working conditions. 
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It is reluctant to have any of its operations come under the juris- 
diction of the Government, preferring that these be inclusive and ex- 
Clusively within the Speaker's jurisdiction. Even so, as its brief men- 
tions, it is reluctant to submit itself entirely to "the whim of the 
Speaker" since, in its experience, all Speakers do not rule alike. 


It is true that the Gallery lives a somewhat haphazard and perhaps 
insecure life; it has on occasion been threatened with eviction from 
some of its space; rules governing its activities have been variously 
interpreted by various Speakers; its physical existence within the legis- 
lative building is by consent rather than by right; the Press Gallery 
and the legislators live together by common law and not by Statute. 


Because this is so, the members of the Gallery have asked the Com- 
mission to consider "if ... recognition is possible under the Legislative 
Assembly Act." Such recognition would: 


- forbid the Legislature from holding closed sessions which, 
in effect, bar the press and public - a right the Legisla- 
ture now has but has never exercised; 


- forbid, as well, committees of the Legislature from exclu- 
ding the press - a right the committees have exercised; 


- confirm the right of the press "to be present and to report 
by all practical means" (presumably to include electronic 
recording)"all legislative activity ... free access, not 
dependent on ‘the whim' of the Speaker, along four sides of 
the Chamber, members' lobbies, and all areas surrounding 
the Chamber ..."3 


- give unconditional right to publish all information, how- 
ever obtained, privileged or otherwise; 
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- charge the Committee on Procedure with the responsibility 
of protecting these rights. 


The Gallery brief makes clear it wants its own constitution recog- 
nized by the Legislature, as it also wants the confines of its present 
physical environment guaranteed and made inviolate. In support of this 
the brief states: 


"We feel it is important to the gallery that we 
maintain our present facilities but again, may 
we remind you that we have no guarantee of the 
use of these facilities. We suggest that your 
commission, therefore, study the possibility 
of recognizing and acknowledging in statute 
the right of the press in an open democratic 
parliamentary system to report fully on the 
Legislature and its emanations." 


The Commission does not want to seem argumentative when confronted 
by an inarguable truth - which is that, indeed, the right of the media 
to free access to the Legislature is fundamental to a democratic parlia- 
mentary system. Still, the argument that free access to the Legislature 
is synonymous with the statutory guarantee of working space and facili- 
ties within the Legislature seems something of a non-sequitur. 


In the Mother of Parliaments at Westminster, no such corollary 
right as office space within Parliament exists. In Ottawa, the private 
offices of the working press are now a brisk walk removed from the Par- 
liament building. Indeed, the Ontario Legislature is one of few in 
which the entire membership of the working press is housed in the same 
building with the legislators. 


"The members of the press," states the Gallery brief, "should have 
as much right to their seats in the press gallery as the members of the 


Legislature have to their seats on the floor of the House." 


On first reading, it is a startling statement. But it is also true; 
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in short, in our system of government, the 36 active members of the 
Legislative Press Gallery of Ontario - who have elected themselves - 
have as much right to their seats in the Press Gallery as do the Members 
of the Legislature, who have been elected by the people of Ontario to 
their seats on the floor. 


"We are not just the vital link between the Legislature and the 
public," argues the brief, "we are the public and as such must have full 
and free access by all practical means to carry out our duty and respon- 
STD eleva 


Clear enough, and perhaps fair enough. But the Gallery members 
have considerably greater access, freer and fuller access, to the Legis- 
lature than does the general public. Even so, such access is not abso- 
lute in its freedom, nor infinite in its fullness. There are limits. 


Ministerial and Members' offices are accessible only by permission, 
as are the caucus rooms, the cabinet, and other ministerial gatherings. 
The democratic system cannot function without an appropriate element of 
confidentiality and even secrecy. Which is why, in our logic, we have 
argued that the Legislature of Ontario and its physical confines are 
best made the domain of Mr. Speaker who represents the singularly sov- 
ereign will and authority of the people's parliament. The essential re- 
lationship for the Press Gallery, as an association with responsibilities 
and needs, is surely with the Speaker. 


That is not to say, of course, that the media are not free to divulge 
that which is deemed to be secret or to penetrate confidentiality. As a 
generality, the media have as much responsibility to do so as does the 
Cabinet or caucus member have responsibility to frustrate the attempt. 


What must be determined is a suitable working definition of "access". 
We take as given the right - and the public interest that requires such a 
right - of the Legislative Gallery to admit its own members, discipline 
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their conduct, be seated in the Press Gallery, move freely in the legis- 
lative environs, attend open meetings of legislative committees, be pro- 
vided promptly with free copies of all Government releases, be provided 
adequate common work areas, with requisite ancillary services and faci- 
lities, and that none of this ought to be subject either to the "whim" 
of Mr. Speaker or to ministerial caprice. 


Beyond that, however, it seems to us that there are also rights to 
be held by the legislator and upheld by the Speaker. The legislator 
ought to be free to conduct the public business in an atmosphere condu- 
cive to the parliamentary process, which suggests an atmosphere in which 
decorum and order are dominant, where the legislator may speak and others 
may hear, free of external distraction, interruption, or harassment. 


The legislator must have prior claim to the physical property of 
the Legislature, wherein he must function and which is both his forum 
and his office. The comfort and convenience of the legislator represent 
a prior concern, if not the first concern. 


Appropriately, then, the Members of the Legislature make their own 
rules or change and amend them. In that realm, they are sovereign, just 
as they ought to be, in our view, in their own domain of the legislative 
building. 


In our earlier recommendations, we made it clear that if the Legis- 
lature is to work for the Members of it, then the Members, through their 
Speaker, must have the ultimate authority over their domain and, in con- 
sequence, over all others who have their business there, or who enter 
the premises for whatever reason. 


The legislative building itself is limited in its capacity to serve 
the purposes and functions of modern government. Plainly, its builders 
did not foresee either the size of the present parliament in members, 
nor the growth of the Ministry, nor the proliferation of legislative 
committees and delegations. Nor could they have contemplated the present 
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space required by the media, much less that to be contemplated if tele- 
vision and radio systems are to be introduced. 


Furthermore, the legislative demands for space within the building 
seem certain to grow and, since the space available is finite, someone 
Or something has to go. 


In earlier reports the Commission, recognizing the problem, pro- 
posed that the space now given over to the Lieutenant Governor be re- 
turned to the Legislature and other accommodation found for that office. 
We also proposed that the three policy field secretariats be accommoda- 
ted elsewhere, while continuing to allow space for Ministers with de- 
partmental responsibility. 


This is all by way of emphasizing the conflict, if not the contra- 
diction which exists in our minds between the right of the media to free 
access to the Legislature and the desirability of accommodating Gallery 
members within the legislative building. It should be said here that 
much of the space now occupied by the Gallery would be unsuitable for 
others less accustomed to rigor and discomfort than the working press. 
As maintained at present, little of it is prime space and substantial 
structural alterations would have to be made before it could suitably 
house anyone else. 


But still, it does not seem provident to us that the Legislature 
confer any space on the Press Gallery in perpetuity when it is inevi- 
table that the time will come when either the space will not accommo- 
date the Gallery membership, or the legislators themselves will have 
need of it, or both. The only practical recommendation we can make, in 
this regard, is that members of the Gallery continue to be housed in 
their present space and none of it be taken from them until such time 
as the Speaker will decide that all of it must be taken from them. 


At such a time, which is in our judgment inevitable but distant, 
more spacious, comfortable and efficient premises could be found for 
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the Gallery adjacent to the Legislature - as has been done in Ottawa - 
while at the same time maintaining certain minimal and common facilities 
for the working press within the legislative building (although we sug- 
gest elsewhere that they and other non-members be precluded from being 
on the floor of the Chamber). 


We would recommend to Mr. Speaker that the present premises be 
examined with a view to making them more comfortable in the interim. 
The room now used for news conferences is inadequate and needlessly so. 
As to the question where the Gallery members are free to go, in relation 
to the Chamber itself, the Commission feels such a question should be 
left to Mr. Speaker and the members themselves. 


The Gallery members - some of them - have suggested that their 
employers pay rent for the space occupied. We are not anxious to make 
the Members of the Legislature landlords to the media. Furthermore, 
in individual cases, the payment of rent could well impose a hardship 
and, as a result of such hardship, the right of access might be limited 
or denied. 


Within the precincts of the Legislature itself, we believe access 
must be allowed all members of the Gallery and that such access should 
be free. Should adjacent premises be made available on a voluntary basis, 
then it might well be appropriate that these be rented, again as is the 
case in Ottawa. While we feel the Legislature ought to be the domain of 
the legislators by right, we would not attach to it the right to sublet. 


Some other matters were raised with the Commission in the brief sub- 
mitted by the Gallery. Among them, the hope was expressed that this Com- 
mission would conduct "an investigation of information services in the 
various government departments." Without going further into the arguments 
expressed in the brief in support of this, and without expressing any 
personal opinions on the subject which the Commissioners might have, such 
an investigation is outside our terms of reference. 
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This does, however, lead us to a further point. The Legislative 
Press Gallery has become something of a misnomer, for while the members 
of the Gallery do indeed cover the Legislature when it is in session, 
they also cover the Government, the Premier's offices, and the ministries 
all the time. Of the news produced by the Gallery at Queen's Park, much 
if not most of it relates to government, ministerial policy and depart- 
mental activity, not to mention the multitude of government boards and 
commissions. 


Most of the Ministry, aside from the Premier, occupy offices both 
in the legislative building and in buildings adjacent to it. The offices 
within the legislative building allow the Ministers quick access to the 
Legislative Chamber when the House is sitting; the bulk of their work, 
however, is carried on in their departmental offices where the great 
majority of their deparmental staffs are located. Therefore, the Gal- 
lery's present offices within the legislative building are not especially 
convenient in terms of its accessibility to the Government. 


As government continues to grow in size and complexity, it is axio- 
matic that the media will spend more of their time and produce more of 
their news in covering the Ministry. Like it or not - and many of the 
Private Members do not - members of the Gallery are becoming Ministry 
correspondents at Queen's Park so that, in reality, the term "legislative 
correspondent" becomes an anachronism. It hardly needs saying that this 
is not unique to Ontario, but is common to most legislatures in the world. 


The implications are clear: Members of the Legislature should 
rightly have prior consideration given their needs and requirements 
within the legislative building. The Ministry already occupies a good 
deal of space within the building but, of course, Ministers are also 
Members. The Legislature, however, with regard to its present and 
future requirements for space, facilities, and service staff, could not 
be deemed to have any special obligation to accommodate the media whose 
prime function has become that of covering not the Legislature but the 
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In summary, we would emphasize again the importance of upgrading 
the common facilities now provided the Gallery within the legislative 
building. These would include the documents room, the so-called "hot 
room", the news conference room, and the mail room. 


An improved system should be devised to ensure that all documents 
produced by the Legislature or tabled in it by the Ministry are speedily 
available to the members of the Gallery. 


It should be recognized - and perhaps it should be done formally - 
that the Gallery holds the right to determine its own membership, lay 
down its own regulations, and impose its own discipline on its members. 
God forbid that the Legislature or the Ministry accept such responsibi- 
lities. Nevertheless, it should be accepted that, with respect to ad- 
mission to the Gallery, those refused such membership may appeal to the 
Speaker. Membership in the Gallery ought to be a right to be determined 
by the constitution laid down of that body, but one hesitates to make 
it absolute. 


As matters now stand, the Gallery has the power to suspend any of 
its members for breaches of discipline. In so doing, the possibility 
exists, however unlikely, that it deprive the Legislature itself of 
coverage by, for example, a major television network or one or more 
daily newspapers for a significant length of time. The Gallery brief 
to this Commission makes this abundantly clear. 


Such a power should not be lightly consigned. Plainly, it is not 
lightly held. But the difficulty in embodying such power in Statute by 
the Legislature, without right of appeal, would be tantamount, in theory 
at least, to allowing an external authority to censor the Legislature 
itself or, at the least, to limit arbitrarily the coverage of its pro- 


ceedings. 
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For this, and for other reasons, the Legislature would be wise, in 
our opinion, to maintain its relationships with the Gallery at arm's 
length and reserve, to itself, the right to intervene in some circum- 
stances, however unlikely or extraordinary, in order to secure its own 
interest. 


In similar vein, the Gallery brief proposes that the Legislature, 
by Statute, abrogate its right to hold closed - or secret - sessions. 
The possibility of its doing so seems remote, but its right to do so 
would remain, whether or not such a Statute were in existence. As the 
Gallery would agree, the Legislature makes its own rules, and may do 
so at any time - since it is a free parliament - even to the extent of 
negating established rules. The same must be said for meetings of 
legislative committees, although the need to do so is less clear and 
the right to do so remains subject to the Speaker's ruling, or a de- 
termination by the Legislature itself. 


Finally, the Commission recognizes the concern and anxiety felt 
by the Legislative Gallery with regard to its daily place and perman- 
ence at Queen's Park. Obviously, the membership is not only keenly 
conscious of its responsibilities but sensitive to its rights and pre- 
rogatives. Furthermore, the members have a discernible affection for 
the legislative environment. The Members of the Legislature should 
take note, and be firm in their insistence that the media be comfor- 
tably accommodated and their requirements diligently served. 


To ensure this, Mr. Speaker should appoint a small, tri-party 
standing committee made up of Private Members, members from the Gallery, 
and himself so that consultation and continuity may be assured, and the 
interests of both legislators and the media more easily reconciled. 
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INFORMATION REFERENCE SERVICE 


The members of the Commission have been as generally aware as most 
citizens that government in Canada and Ontario has been getting more 
complex, and the bureaucracies larger and more diverse. We have also 
been aware of much general and optimistic chatter over the past decade 
about "communications" and "the wired city" and "knowledge is power". 
There has been a balancing expectation to the rising complexity and di- 
versity of governments in a faith that telecommunications and computer 
magicians can straighten out most difficulties and put each of us in 
touch with anything we might want to know. 


Despite such general awareness on: our part, we were well into some 
specific problems of our mandate before we began to see that the capacity 
(or the lack of it) of citizens to find their way through government 
rules, regulations, services and intentions was at the core of some major 
difficulties for the Legislature of Ontario. We found MPPs (and Federal 
MPs too) flooded with requests from citizens for information and advice. 
In responding to this rising flood, the need for more services for elec- 
ted representatives was obvious, and we recommended a number of such ser- 
vices. But it also became clear to us that there must be a halt to the 
growing emphasis on the MPP as a constituency case-worker and information 
officer. That an elected representative should be called by a citizen 
with an individual or group problem in which the Government may have an 
involvement, is sensible. That the same representative should be hand- 
ling dozens of inquiries a month for routine information is not sensible. 


The reasons why citizens turn to MPPs and MPs are clear enough. 
Most Members are well known, and people recognize that an elected repre- 
sentative will give their query attention for the most obvious reason. 
It is also obvious that in a province which has four levels of govern- 
ment, affecting most of its population in one way or another, there can 
well be confusion or ignorance about which government or which agency is 
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responsible for what. There is also the factor that, with great size 

and great concentration in bureaucratic terms, it is not easy for govern- 
ment departments or agencies which serve the public to be physically 
Close and available to much of that public, or to retain the high stand- 
ards of courtesy and service that usually prevailed in the past when 
government operations were less diverse, much smaller and less impersonal. 


While we have been impressed with the opinions of most MPPs about 
the quality and alacrity of service provided them by Ontario's public 
servants, we also sense that sheer growth is now putting Ontario govern- 
ment into the scale where impersonality and diversity are making it more 
distant insofar as most citizens are concerned. At the Federal level, 
Ottawa has tried to meet this general problem with the creation of Infor- 
mation Canada. Ontario has tried the Citizens' Inquiry Bureau. The 
general intention of those at the centre of government who are concerned 
about this matter is to get information about what the government is 
doing, or would do, or expects citizens to do, out to the citizen. At 
both levels of government, the tendency has been to create a new agency 
or service which cuts across - that is, is horizontal to - all depart- 
ments of government. It is also clear that such a horizontal creation 
has had a difficult time attaining co-operation and support from verti- 
cal or "line" departments and agencies of governments which see such a 
service as an interference in their affairs, or a dilution of their 


services to the public. 


What has struck us about this problem area of information is that a 
system to handle it is already in place in the form of the library system 
of Ontario, both in the public libraries and the college and university 
libraries, all of which have been largely developed and supported through 
provincial legislgtion and funding. Many excellent libraries in Ontario 
now provide an exemplary information service to their patrons. There are 
few (if any) provincial departments with the collections of reference in- 
formation, or the skilled searchers for such information, that can be 


found in many libraries in Ontario. 
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What we do not have, however, is the widespread recognition by most 
citizens in Ontario that the nearest sizeable library can answer their 
queries; nor do we have a general standard for such service that has 
been planned specifically from the point of view that there should be 
places throughout the Province where citizens may find answers to que- 
ries about governments and their services as a matter of ordinary right; 
nor has anyone advanced the thought that such a province-wide service, 
linked by telephone trunk lines and telex, could be assisted by specific 
provincial funding in order to create a high quality, province-wide in- 
formation and reference service for Ontario. 


One strength of such a service would be its series of bases in 
communities; another would be its undertaking that what could not be 
answered would be referred; another would be the adjustments which 
governments could make to its services and materials as a running pro- 
vince-wide profile of inquiries revealed concerns and inadequacies. 


Few people anywhere use the telephone as much as Canadians. Few 
people anywhere have a more extensive library system based on public 
funding. Ontario has the training facilities for librarians and library 
technicians and a good standard of professionalism in library reference 
service. Both the basic reference collection for a thorough, telephone- 
answering service with support material (say with forms, documents, 
statutes, etc.) for drop-in visitors, and the employee and line costs 
for staffing and working the service, can be easily established. It 
seems obvious to us that such a thorough, pervasive service, using so 
much of what is already in place, will come at a very cheap figure, in 
contrast to expensive attempts by individual departments and agencies 
throughout Ontario to extend their own public information service. 


With few exceptions, government departments and agencies throughout 
Canada are involved in the preparation of information for the public and 
its distribution, either second-hand through the media or directly to the 
citizens through mail or by contact at offices. What we are suggesting 
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is really a different conception based on a somwehat different concern. 


We would want every citizen in Ontario to know there are places 
near him where he can go, or phone numbers he may call, where he will 
get information about any level of government and its services or, even 
more important, directions on where to call or write. 


This would be a system which starts with the citizens, whatever 
their various needs and interests. It would not originate or prepare 
information. Once this system is in place, of course, it will provide 
useful data on what it is that interests citizens and what is effective 
in serving their interests. 


As the system is developed, a firm liaison with the Legislature and 
its Members, through the Speaker and the Committee on Administration, 
would be established. It would be important that effective means be 
created to: 


(a) route callers who want to deal with their Member, 
or who would certainly profit from his or her 
advice; 


(b) provide a periodic profile of the categories of 
inquiries requested of libraries in various 
regions; 


(c) place the Legislative Librarian of Ontario on the 
administrative council or board of directors re- 
sponsible for the system, along with at least one 
MPP from the Committee on Administration. 


The Commission recommends that the Speaker and the Government, in 
co-operation with the Ontario Library Association and the Ontario Library 
Trustees, consider the establishment of a network linking with telephone 
and telex a number of libraries in the Province which would commit them- 
selves to providing a public information and reference service during 
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library hours six days a week; this service to be based on a common basic 
Or nucleus collection of reference materials, reached by telephone num- 
bers which would be well publicized regionally. Its purpose would be to 
give every Ontario citizen a source to call for information on anything 
to do with all levels of government, including immediate answers where 
possible, or forwarded to the appropriate source where it is not possible. 
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COMMISSIONS, BOARDS, AGENCIES, ETC. 


In the past few years the Premier's Office has been compiling an 
exhaustive list of boards, commissions, committees, etc. and appointments 
of the Government of Ontario. It is a long list or index, running in its 
most recent form to more than forty pages, and with well over 300 entries 
(332 in 1973). We referred to this proliferation in our First Report 
(pages 35 - 39) in supporting our recommendation (1.4) that "The practice 
of appointing MPPs to permanent boards and commissions be discontinued." 
We noted that there seemed to be at least five discernible varieties of 
boards, commissions, committees, authorities and other agencies created 
by the Legislature. 


In the Fourth and Fifth Sessions of the 29th Legislature further 
boards, agencies, etc. were created; some, like the Ombudsman and the 
Special Review Board, of importance; others of either less stature or 
narrower significance. 


The quantitative abundance reflects the massive growth in the scale 
and breadth of Government activity. It is recognized by those in or 
close to the Government and the Legislature. What is lacking at all 
levels, and in the general public among those citizens who take a keen 
interest in public matters, is any over-view (or any review) of how 
these agencies and appointments relate to government or how each agency 
or appointment functions in terms of authority, and whence the latter 
stems. Information is not readily available on what these agencies do 
- i.e. the scale, nature and cost of their activities or their relation- 
ship, actual and as stated in Statute and regulation, with the Legisla- 
ture, the Premier's Office or a Minister or the officials of a Minister's 


department. 


The Commission is NOT raising questions about the need for such 
agencies or the responsibilities of the Government in proposing them and 
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the Legislature in approving them. One argument in favour of setting up 
quasi-governmental agencies is to allow them and their members, free of 
partisan interest and pressure, the freedom of arm's length from the re- 
gulations, checks and reporting which govern the civil service including, 
in some cases, the detailed scrutiny which is applied, at least in 
theory, by the Legislature to Government departments. The Commission 
feels this argument deserves some re-examination in the light of the 
increasing scale of public business now being conducted by such agencies. 


Anyone who scans the two lists provided us by the Premier's Office 
- "Agencies and/or Appointments by Ministry" and "Special Purpose Bodies 
of Ontario, Listed by Ministry" - comes to two rough conclusions. The 
first one strikes home, in particular if one has some memory for Ontario 
political history, that at the time of the creation of each agency there 
seemed to be excellent reasons for it, often an urgent need to deal with 
a suddenly recognized or occurring problem. The second conclusion is 
more vague: that time may have made some of them redundant or, more 
likely, some agencies are in need of re-examination as to their justifi- 
cation, and their enabling powers likely need some repair or adjustment. 


We would propose that a committee of the Legislature undertake a 
review of all the boards, agencies and commissions, assisted by a staff 
selected for that purpose. Clearly, it is a task that would probably 
occupy the committee through an entire legislature. The examination 
should study all these agencies in terms of redundancy and overlapping. 
Is an agency now necessary? Is it doing the task it was supposed to do 
at its creation? Has the nature of its work and spending changed since 
it was created? More generally, can the committee determine some prin- 
ciples and suitable categories (with descriptions of type and authority 
and methods of appointment and replacement and observance of the worth 
of the system of reporting for each agency)? What are, and what should 
be, the relationships of the various categories of "special purpose" 
bodies to the Legislature? 
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We think this work should be carried on by one of the small standing 
committees which we recommend, perhaps the Committee on Petitions. The 
nature of its main work will be random, depending on the flow (or lack of 
it) of petitions seeking redress or expressing grievance or asking for 
some action by the Legislature. 


Obviously, the chore we suggest is not one that will create a lot of 
fanfare and controversy. The work is detailed and voluminous. We believe 
it would be very important, particularly in developing an appreciation of 
how the Legislature may take a greater responsibility towards what it has 
itself created. 
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TRANSLATION 


In 1967, the Legislature of the day came to an agreement that 
Members who wished to speak in French, one of two official languages 
of Canada, were entitled to do so. This was not done by any legis- 
lative act which gave the French language an official status in the 
Assembly, or in Ontario as a whole, beyond that which it has under 
the present constitution. 


On occasion, since 1967, speeches have been made in French by 
Members. These remarks are reported in Hansard in French. No 
translation is provided either in Hansard or in the Legislature 
itself for the benefit of the Speaker or other Members while the 
remarks in French are being made. 


It is the Commission's view that this is the way the situation 
with regard to immediate translation in the House should be left. 
We think consideration should be given to providing a translation 
into English in Hansard of remarks made in French (printed seriatim 
to the report in French). We are aware, as all Members must be 
aware, that there is an awkward anomaly in having the right to 
address the Legislature in French, while knowing that in practical 
terms almost all the Members do not know, and have no means of 
being immediately informed as to, what is being said. 
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ADJUSTMENT OF REMUNERATION 


It is now two years and three months since the raises in indemnities 
and allowances which this Commission recommended were put into effect by 
actions of the Legislature. Anyone re-reading the analysis made preli- 
minary to making the recommendations which raised the basic indemnity 
$3,000 annually, the tax-free expense allowance $1,500 annually, and pro- 
vided for expense allowances relating to lodging and travel, will find 
that we had much concern over the rising cost of living over the period 
of almost four years since MPPs last had an increase. 


At this time, with the 29th Legislature dissolved and another Leg- 
islature due later this year or early in 1976, inflation and escalating 
costs have again raised the problem of remuneration for MPPs. Indeed, 
the basic StatCan cost-of-living index has gone up marginally more in 
the two years since our recommended raises than it did in the longer 
period between them and the previous adjustments. 


On pages 75 and 76 of our First Report we examined the possibilities 
of a continuing review of indemnities, salaries and allowances. We 
sketched four methods that might be used: 


(1) a tie-in with the cost of living index - i.e. 
a permanent "cola" clause; 


(2) indexing tied to percentage increases achieved 
in collective bargaining, perhaps to a provin- 
cial composite of weekly wages and salaries; 


(3) linking increases of MPPs to awards to provin- 
* cial civil servants in certain executive cate- 
gories; or 


(4) some form of commission similar to this one 
could be given the task of making a finite 
recommendation right after each general el- 
ection. 
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We did not recommend in favour of any of the four methods. The last 
method, to which we had the most sympathy, had the failing, as we saw it, 
of removing the initiative from each government, post-election, in a mat- 
ter where it must have the responsibility. 


It is clear to us at this time that something will have to be done 

_ about raising indemnities and allowances for the Members of the Legisla- 
ture in the next Legislature. We think there may be some advantages to 
the legislative and the partisan processes in Ontario if we make the 
point without equivocation at this time. We are not seeking a renewed 
mandate post-election. We do advise the leaders and Members and candi- 
dates of all parties, and the citizens of Ontario, that one of the early 
responsibilities of the next Government of Ontario should be to determine 
with dispatch, and in some reasonable way, what those increases should 
be. 
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REPRESENTATION 


and the Number of Members in the Legislature 


The first Ontario Legislature of 1867 had 82 Members. Why? The 
British North America Act directed this to be the number for the first 
election in Ontario; later, the Legislature itself could change the 
numbers - which it has frequently done; but that was the start. For 
the election of the 30th Legislature of Ontario there will be 125 Mem- 
bers (and constituencies). 


The Commission has some strong views on representation. Therefore, 
it feels a brief review of the origins and development of representa- 
tion in the.Province is necessary. A readable summary of the history 
of representation in Ontario until the mid-1960s can be found in F. F. 


Schindeler's Responsible Government in Ontario (University of Toronto 
Press, 1969) from page 81 to page 92. 


Before Confederation began to work, its leading architect, Sir John 
A. MacDonald, said representation in Ontario would be based on numbers 
and territory - i.e., population and square miles. However, the figure 
of 82 Members for the first Ontario election seems to have been devel- 
oped quite pragmatically. The politicians of the incipient Province of 
Quebec were concerned that Quebec representation in the House of Commons 
be set and fixed, and that representation of other provinces be in a 
ratio to Quebec, particularly Ontario. 


Much of the politics of the Union of Upper and Lower Canada before 
1867 had been tussles over representation and the principle of "rep by 
pop." Indeed, much of the motivation for Confederation in Upper Canada 
was to escape from the bonds of "double majorities" and “saw-offs" with 
the groups of Members from Lower Canada. 
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The margin in population in favour of Upper Canada had been widening 
in the 1850s and '60s. When the Fathers set 65 Quebec seats in the pro- 
jected House of Commons as the basic determinant of representation for 
Confederation, the figure of 82 seats for Ontario corresponded roughly to 
the population ratio of Quebec to Ontario - 65 to 82. 


Representation through the election of Members had first come to 
what is now Canada after 1791. At that time, the role of the Governor 
and the appointed council was dominant and elections were based upon a 
very limited franchise. Representation in numbers grew out of geogra- 
phical representation and the development of new counties and townships, 
which in turn were formed when so many families were settled in an area. 
That is, there were no theories and few principles about representation, 
other than the creation of a seat and representation by a Member as 
settlement progressed and filled in. There was never an initial and 
exact formula which stemmed from the hard question: How many people, 
in what size of region, must there be before they deserve a representa- 
tion of their own? 


In 1867, with a Legislature of 82 Members, the population of 
Ontario was at 1.5 million. That is, the average population per riding 
would have been just over 18,000. Of course, some ridings had more, 
many had less. 


In its first year the Ontario Government had annual expenditures 
of slightly over $1.3 million. It is hard to state exactly how many 
government employees there were but the total was less than two hun- 
dred. The Cabinet consisted of five Ministers, including the Premier. 


In 1974, 107 years later, the annual expenditures of the Ontario 
Government are over $10 billion, the population is almost eight million, 
and the number of employees, including those of provincial enterprises, 
crown corporations, boards, commissions, etc. is about 140,000. For a 
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time in the last session of the 29th Legislature there were 27 Ministers, 
aided by 12 parliamentary assistants drawn from the Government Caucus. 
(That is, well over half the Caucus was in the Ministry or associated 
with it.) 


We have noted elsewhere that there are now well over 300 boards, 
commissions, authorities, etc. created by the Ontario Legislature 
which hold and exercise powers delegated by the Legislature. 


The number of Members in the Legislature reached a high of 113 
in 1919, dropped to 90 in 1934 (an economy measure!), then inched 
upwards to 98 in 1955, to 108 in 1963, to 117 in 1967, and after 1975 
it will rise for the 30th Legislature to 125. Thus. there was re- 
newed recognition in the past 20 years that more Members and ridings 
were needed, essentially in order to give more effective representa- 
tion at the local level, to compensate for immense urban concentration 
and to provide some elasticity for regions with wide population scatter. 


Until the report to the Legislature of the first Ontario Redis- 
tribution Commission in December, 1962, redistribution had been car- 
ried out in the Legislature (naturally through long decades dotted with 
charges of gerrymandering). 


This first Commission floated its "reasonable maximum size" for 
the Legislature as 120 Members. It also set out some reckoning of 
appropriate population ranges for three kinds of ridings which it 
distinguished: rural; urban; and urban-rural. The "reasonable" 
ranges for the population of such ridings according to the Commission 
were: rural ~- 25,000 to 50,000; urban - 60,000 to 75,000; and urban- 
rural - 50,000 to 60,000. That is, the range from the least populous 
level recommended to the most, was from 25,000 to 75,000. In passing, 
we note that this is a substantial spread and could, depending on the 
apportianment of seats into the three categories, include a very strong 
rural bias. 
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The Legislature and the Government at the time of this first Com- 
mission were much concerned with giving Metro Toronto ten more seats. 
This was done on an "ad hoc" basis and not by any clear formula. The 
redistribution did not occasion large scale public protests, indicating 
at least the acceptability of the Commission's reasoning and probably 
the comforting reality that the rural and hinterland parts of Ontario 
did not lose seats as they would have done from a more rigid applica- 
tion of "rep by pop.” 


Two subsequent redistributions have taken place under the aegis of 
what have been effectively "successor" commissions to the first one. 
The 108 seats of 1963 rose to 117 in 1966, and to 125 in 1975. The most 
populous riding is still almost three times the population of the small- 
est. On the whole there has not been a noticeable public demand for a 
more equitable exercise of the principle of "rep by pop" even in the 
major urban centres, nor deep discontent in the less populated parts of 
the Province over what have really been minor adjustments in their con- 
stituency boundaries. 


We note that this process of redistribution by commission initiated 
in 1962, has been a remarkably flexible one. The commissions have not 
been created by Statute, rather they have originated through orders of 
the Legislature. That is, the process is not what one might call a 
constitutional one or embedded in the written constitution. This flex- 
ibility would be useful in any follow-up of our recommendations on re- 
presentation. There is no "straight-jacket" in our recommendation that 
there should be substantial expansion of the Legislature's membership 
to meet the needs of the Legislature even more than to reflect demo- 
graphic change. 


Our scan through the past record of debate over the size of mem- 
bership of the Legislature underlines that there has always been a 
dominant concern over local and regional representation. That is, the 
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population growth in the Province as a whole, and the demographic trans- 
fers to the cities, required the redistribution to retain a semblance 

of the principle of representation by population. But this was always 
tempered by a broad determination to retain representation for those 
areas which the application of strict mathematics would have deprived. 
Such redistribution of ridings would have meant repeated and sharp drops 
in the numbers of Members representing rural and hinterland Ontario. 

The limited expansions of the Legislature in post-war times are largely 
explained in terms of escaping from such deprivations. 


It is hard to find, except in occasional editorials in the big city 
dailies, the case for a really major increase in the number of Members, 
and their emphasis has been on fairer shares for the cities. Nor have 
we found much discussion on what the ideal figure for the population of 
a riding should be, or the ideal ranges in a constituency's area. The 
emphasis is invariably on adjustment - never on the need for a larger 
legislature to handle with greater competence the now staggering load of 
legislation and scrutiny. Occasionally, there have been suggestions in 
legislative debates that more Members would provide a larger talent pool 
from which the Premier-elect could draw an able Cabinet. 


No one has really made the arguments and popularized them in the 
parties, that bigger and bigger government should be matched by a 
bigger legislature. This is the argument the Commission wishes to make 
to the Legislature and to the citizens of Ontario. As we see it, the 
primary difficutly in getting acceptance for the enlargement relates 
more to the political psychology of the Province and the defensive 
(even the inferiority) complex of our politicians. 


We can foresee the outcry about more drones to draw on the honey- 
pot of the taxpayers’ moneys, and reiterations that we already have 
too many politicians and too much politics - what we really need is 
more efficiency and less politics. 


a i yo 
ieee S: bite 
<as aa Ata 0 ns 


rye . cat's OH by 4% OP? 


prgnt ta dg? 
—s = se 


te em ay norgerederei ee ania “ed. al De. j a 
a, row? svat Oty: Se — rae ae mer Q a oie - 
aig A vip ene ORa 9 ile ay SvER Sti von eat oa ’ a 
; \ idee legacy: TC Peee WRN i 0a % Tite? = 
= | 0 dnd tnletias @ vuleletial’ ‘ay pang. Basie i « 
conte gob, (sot paiinane vee all — 
i ; i di spupe bbe ig. w) ay. PWS ama tat “ ’ ae 
ai ia | cuir skeet stlebe aot ee ou Ca 
wr . | ny qaemiay ih sleet Sbetl fn 
Aes i ‘fushh #0 git pF) | a Bi pies te 7? Vv ” em 
hia 7 ; J hats ry (gah? 66? ae 2d hier 
in ea ave® ag afiis terre of : 
ty . reuinine ftps » Wie @ feed of ==. 
; | | Ooty,  Yitoule al Se Dae aah ie .*>' 
apd , | ule Gre PA wanes evita’ ss 
| 7 ’ » WOT YI aia yates airs ile so} 
1)" GaN sence gl alan sata 
; - av “2a 4 me Tireved ‘Hadid Se He 
ee a alee 14d 2 Sahat a 
- : 
= : 7 sFP-8 08 A .Sewad ee Tae -enenre 05a “ y 
eA ang etc i, Tat) Cea eager al y Te LP 
arty swish aNd wre ataliye ay ieee tinal e) sor ei 


_ ate OP ag ue ee eens Ttvateas “aster 


Sy ee 


In each report of the Commission we have argued, then argued again, 
that the elected representatives must devote more time, energy, thought 
and skill to their legislative and scrutinizing functions. We have re- 
gretted the apotheosis for the constituency function and the gigantic 
growth in the constituency "caseload" of the MPP at the expense of his 
role as both legislator and partisan at Queen's Park. 


It is important to our argument to take the rounded figures on Pro- 
vincial spending and employment in the post-war period, particularly 
Since the Redistribution Commission postulated a reasonable maximum size 
of 120 seats. 


In 1945-46, the total expenditures of Ontario government were only 
$132.3 million. (The population was 4 million.) 


In 1955-56, total expenditures were $507.7 million. 
In 1965-66, total expenditures were $1,450 million. 


In 1975-76, total expenditures will be some $10.5 billion. 


Since the first Redistribution Commission report the number of 
direct Provincial employees has tripled. 


The general point we are making from this rough data is that an 
explosion in Ontario government growth, in revenue raising, spending, 
employees, and in agencies with delegated powers, has taken place in 
the past 13 years. This growth is huge and should have much signifi- 
cance for the responsibilities of the Ontario Legislature. 


Data in the Statistics Canada quarterly, Provincial Government 
Employment, shows that in the last quarter of 1974 there were close 
to 85,000 employees of Ontario government departments, some 3,500 
employees of Ontario administrative and regulatory agencies, and 
16,000 employees of government-owned and financially supported 
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institutions - i.e., a direct provincial employment of close to 105,000 
people. In addition, another 34,000 people worked for Provincial overn- 
ment enterprises which report in some form or other to the Ontario Leg- 
islature. 


This is only part of the employment picture in Ontario that is sus- 
tained by or closely related to the Government. There are approximately 
~ 100,000 primary and secondary school teachers, almost 3,000 library 
workers and almost 100,000 hospital, medical and social workers who are 
employed by organizations which have been created and are regulated and 
examined through the effects of provincial legislation, and largely 
funded through provincial channels. 


This employment data reflects large scale government in Ontario. 
It is a far cry from 1867 and less than two hundred provincial employ- 
ees, or 1907 when there were less than a thousand, or 1939 when there 
were less than eight thousand, or 1965 when there were just over forty- 
five thousand employees. 


We reiterate that relatively the Legislature has been static in 
both size and methods while this immense growth and reach and spending 
of the Government has taken place. Sessions have lengthened, of course, 
and the idea that being an MPP is a full-time job has largely taken 
hold. 


The Cabinet part of the provincial system of government has adjus- 
ted much more than has the Legislature by expansion in numbers, both of 
the elected representatives and the support staff. In the late 1960s a 
layer of “parliamentary assistants" drawn from the Government Caucus 
was provided to aid a dozen of the Ministers. 


The original Cabinet of 1867 had five Members, that of 1975 has 
had 27 Members. Premier Robarts cut back to nineteen Ministers from 
Premier Frost's high of twenty-two. But that cutback did not last long. 
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The requirements of the executive side of government have brought 
more Ministers and the parliamentary assistants. Thus we note the obvi- 
Ous again: that in the 29th Legislature over half the Government Caucus 
was either in the Ministry or bearing a direct responsibility to it. 


This growth in provincial employment, budgets, and the executive 
branch is even less surprising when one appreciates that two new levels 
of involvement for the Ontario Government have emerged in the last 
twenty years. 


The regional and metro government concepts have made for far more 
complex and bureaucratic arrangements and a much greater ministerial 
workload. 


Almost as significant in terms of work, perhaps more intrinsically 
important, is the emergence of on-going federal-provincial relationships 
and liaisons which involve Ministers and officials on a regular basis. 
Indeed, some of the most fundamental planning, negotiations and deci- 
sions now take place within this apparatus of conferences and continuing 
consultation. The Federal Government has created a Secretariat for 
Federal-Provincial Relationships. There are a host of joint programs 
and a web of continuing work between federal and provincial officials 
and agencies. Whatever one may prefigure about the future, it seems 
obvious that this web is going to thicken. 


It seems realistic, not provincially jingoistic, to offer the view 
that the so-called "action" and responsibilities of a provincial govern- 
ment as large as Ontario's are closer to the citizens, comparatively 
speaking, and more complex, and - in terms of legislative and admini- 
strative load - heavier, than those borne by the Federal Government 
and the Parliament of Canada. It is clear from our history that at 
Confederation the provincial governments and legislatures were seen by 
the Fathers as inferior to the Dominion Government and the Canadian Par- 
liament. That "inferiority" is gone, partly through judicial decision, 
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more through the development of provincial responses to needs of the 
people and the economy - in health, education, transportation and 
natural resources. 


In passing, we note that the primacy given to businesslike effici- 
ency and organization, at least as a highly desirable imperative for 
government, has been demonstrated in a number of reorganizations of the 
Government in Ontario, notably the one which followed the recommenda- 
tions of the Committee on Government Productivity in 1971. Such analy- 
Sis and recommendations are surely worthwhile and not in need of any 
critical justification. But the very emphasis which they symbolize is 
part of the problem of Ontario politics and the real role of the Legis- 
lature. 


In political theory, our government - i.e., the ministry, the 
departments, the officials, and the diverse agencies - has its first 
cause or sky-hook in the legislature of the people's representatives. 
It is the approval of the legislature which creates the government 
fabric and which approves the spending done. It is in the legislature 
that the government answers, or should answer, for its actions and 
performance as raiser and spender of the public funds. Unfortunately, 
this creator of government institutions, this watchdog on government 
operations and spending, has drawn neither the interest in its own 
relative efficiency nor a comparative concern about how it should ad- 
just to the realities of big government and spending. 


The politicians and the parties bear much of the responsibility 
for this nearly total lack of analysis or suggestions for modernizing 
and reforming the central and basic institution of parliamentary 
democracy. 


In some of our recommendations we have asked for help for the 
legislators in terms of more and better research backing for the Mem- 
bers, caucuses and the legislative committees. A much revamped and 
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independent legislative library is one aspect of these recommendations. 
Substantial improvement in secretarial assistance for individual MPPs is 
another. The fulfilment of such recommendations will help to improve 
the performance of the Legislature. But on the face of it these are 
minor adjustments compared to those that have been made by the executive 
and administrative parts of Ontario Government. 


We are not trying to postulate a heftier legislature at war with a 
~ gargantuan government, although there is the principle in parliamentary 
theory that the Opposition has an "official" duty to oppose. Rather, 

we are touching on a central dilemma of modern politics: how does a 
general-purpose politician-legislator deal intelligently with a bureau- 
cratic machinery of government which, aside from protection of anonymity 
of officials and over-ride of ministerial responsibility, has an immense 
amount of specialized expertise, a most well-developed planning and ad- 
ministrative apparatus, and remarkable resources available in consulting 
specialists? 


Aside from what more Members of the Legislature would mean in po- 
tential for more intimate identification with and representation of 
voters' interests, as individuals or in groups, simply by giving each 
legislator a smaller territory and fewer people as a responsibility, we 
think an increase - say to 180 MPPs - would likely produce more effec- 
tive caucuses, better manning, and more informed MPPs in legislative 
committees. It would also draw a much larger complement of talent into 
the whole institution. 


Time and again we have heard, especially from Opposition Members, 
how hard it is to staff adequately any substantial committee hearings of 
depth, or how diffused their energies and talents become in mustering 
spokesmen for the debates and the scrutiny of Estimates in the Legis- 
lature itself. Aside from the numbers which the fate of an election 
may apportion to a party leader and caucus in the Legislature, there 
is no doubt in our minds that a larger pool of seats would either give 
the Premier more choices for an abler Ministry and better parliamen- 
tary assistants, or the Opposition a better chance to fulfill its basic 
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functions, or hopefully both. 


To those who will decry the expense of such expansion we ask for 
some appreciation of relativity, harking back to the rough data with 
which we opened this section. The cost of the Legislature and of elec- 
tions and the whole party process is truly a pittance compared with the 
recent, present, and future costs of government in Ontario. Does it 
make sense to enlarge the Legislature only marginally over many years 
while the scale and complexity of government steadily rise? 


In conclusion there are several points to make from our observation 
of the operations of both the Canadian and the British Houses of Commons 
and other legislatures in the United States. The trend everywhere has 
been to devolve much legislative, investigative, and scrutinizing work 
once done in the full House or Chamber to committees. This has invari- 
ably required the development of many committees, not just a few, because 
of the diversity of government operations and the specialization of in- 
terests. 


Such expedients as allowing any Member a voice, if not a vote, in 
any committee and permitting easy substitutions on committees have evol- 
ved to meet the wishes of Members with a wide range of interests and the 
needs of Members in their caucuses to switch concentration and adjust 
talents as the legislative schedule and the current public interests re- 
quire. In every jurisdiction we examined there have been debates on the 
best size for an effective committee. A real problem in the Ontario 
Legislature circles around this question. The Opposition parties in 
particular, but also the Government Caucus, are often strained to find 
the men and women to do long, intensive committee work. 


Given a Legislature of only 125 Members (post-1975); given a Mini- 
stry plus parliamentary assistants of almost forty Members; given the 
likelihood that Ontario is not going to revert soon to the simplicity 
of the two-party system on which parliaments in the British tradition 
were once set; given the withering away of the substantial number of 
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"safe" party seats in Ontario; given the certainty that more, not less, 
committee work is ahead; given the obvious that there will be more, not 
less, intensive partisan work required of Members particularly in their 
ridings; given the constituency caseload situation and its steady esca- 
lation, we believe a more effective legislature requires substantially 
more Members. 


Let us vault back to our opening argument: 180 seats of equal popu- 
lation in 1975 would give an average constituency population of around 
44,000. In 1867 the mean constituency population would have been 18,000 
people if distribution had been equalized. In 1962 when the first Re- 
distribution Commission suggested that a "reasonable maximum figure" for 
the Legislature would be 120 Members, this would have worked out to a 
mean figure of population for each riding of 51,000. 


Thus an equalized riding population figure of 44,000 is not a 
drastically smaller number than that indicated by the Commission and, 
as we have pointed out, almost every aspect of Ontario government has 
grown or intensified since 1962. Further, the figure of 44,000 is not 
far below the middie of the range from 25,000 to 75,000 suggested by 
the Commission of 1962. Of course, the membership of the Legislature 
is larger than when the Commission first reported. Indeed, the member- 
ship has gone up 14% since then, and the latest figure of 125 Members 
will obviously remain there until the 31st Legislature, probably to 
come post-1979. Since 1962 the annual budget of the Province has in- 
creased tenfold and the number of provincial employees has gone up 
threefold. 


We believe that the significant expansion we recommend - 50 more 
seats for the 31st Legislature - would provide the roominess or ampli- 
tude so those assigned the task of reapportionment could follow a 
formula which recognizes some definitive margins in numbers of people 
and square miles. 
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CONSTITUENCY BORELCES 


In a previous report, the Commission was reluctant to recommend 
establishing constituency offices for the Members at public expense. 
Since then Federal Members of Parliament have been provided funds for 
such a purpose and the great majority of them now have offices in their 
constituencies. It could be argued that a better case can be made for 
the Federal Members, since the Canadian Parliament holds longer sessions 
than does the Ontario Legislature and, more importantly, the physical 
distances between Ottawa and Members' constituencies are considerably 
greater. 


While this is all true, it can be argued that provincial constitu- 
ency offices would provide a more needed service since the average 
citizen is more affected by provincial legislation and services than by 
the federal counterpart. 


Again, returning to our original consideration of the question, it 
was our belief at the time that, through the reforms we had proposed 
with respect to party financing, the parties themselves, and their con- 
stituency associations, would have the means to establish constituency 
offices where such were desired. However, not all the proposals we 
made have been implemented, notably that of a tax check-off. 


The tax check-off, as we then argued, would have immensely increased 
the number of individuals contributing to the party of their choice and 
would also have been, for the parties themselves, a significant source 
of income. 


The check-off system of party fund-raising needs not only provincial 
acceptance but federal as well, owing to the methods by which our taxes 
are gathered. While we understand the matter has been one of discussion 
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between governments, the check-off remains in abeyance. Thus, some of 
the funds our recommendations were designed to create have not been 
forthcoming. 


On further reflection, it may well be that a constituency office 
financed by the Member's local or provincial association would not be as 
suitable as would an office financed through public funds. After all, 
such a facility is intended to serve all of the Member's constituents 
whether they are supporters or otherwise; a designated party office 
could inhibit some who require assistance from their Member but who 
would hope to seek it in a more neutral environment. 


It will not be news to those who have read our previous reports, 
that we believe the problem of the constituent case-load is a real one 
for many provincial Members. The most effective means of servicing this 
case-load is, in the vast majority of examples, through an office, ade- 
quately staffed, and appropriately located in the constituency. With 
such a facility, the needs of constituents can be more swiftly identified 
and dealt with, even while the demands upon the Members that they be 
present in the constituency should be lessened. 


The argument is made that constituents with problems could or should 
write their Member; indeed, they may call his office at Queen's Park. 
But, in simple reality, not ail constituents are at their best in compo- 
sing letters expressing their problems nor are they often comfortable 
talking to a detached voice on the telephone. 


The need for information and for the servicing of legitimate con- 
stituent concerns is demonstrably present. Members of the Legislature 
are paid, among other reasons, to meet and satisfy these needs. In the 
Commission's view, this can best be done - from both the constituent's 
and the Member's position - through the provision of publicly-funded 
offices in the constituency. 
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In very few cases, such an office is not feasible. In some northern 
areas, where the population is dispersed, it will be impractical. In 
these examples, subject to the Member's own view, a comparable service 
could be provided by the use of a caravan, or by allowing the Member a 
commensurate amount for periodic travel through the constituency. For 
the great majority of Members, however, it will be possible for them to 
establish an office centrally located in the constituency, reasonably 
accessible to the public. 


In considering this recommendation, we have been aware of the ob- 
jections frequently expressed that constituency offices tend to support 
the political status quo - which is to say, they are of value to the 
sitting Member in terms of future electoral prospects - and, further, 
that the constituency office will no doubt be employed for partisan as 
well as for other purposes. It would, it seems to us, be impossible to 
keep partisanship from the door, much less to try. 


The priority consideration here need be neither so narrow nor so 
esoteric. The first consideration is the constituents and their reason- 
able expectation that they may have access to their Member and to infor- 
mation services which the Member is uniquely capable of delivering. That 
the constituency office is useful to the electors is fundamental; that it 
may benefit the sitting Member is incidental. 


As to partisanship on the premises of a publicly-funded office, it 
only needs saying that the constituency office will be no more, or no 
less, partisan in its uses than is the Member's office at Queen's Park, 
or the Member's desk in the Legislature. Members are politicians, poli- 
tics are partisan, and it is bootless to attempt to quarantine any area 
inhabited by politicians from political considerations that are natural 
to legislative life. 


We recommend that each elected Member of the Legislature be entitled 
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to a constituency office and to the services of one employee, each at 
the expense of the public treasury. The costs of premises will vary 
Significantly, but the treasury should be prepared to pay for reasonable 
Space at going rates in the particular constituency. Additionally, 
salary for office help should be commensurate with salaries paid to the 
employees of the Members in their legislative offices. 


Terms of leases and salaries for those employed, should be negoti- 
ated by the individual Member and be approved by the Speaker who should 
also, in our judgment, recommend sensible guidelines and expenditure 
ceilings. 


All expenses for the maintenance of such offices should be submitted 
to the Office of the Assembly for payment and should be published annu- 
ally in the official Hansard. 
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I. Appointment and Terms of Reference of Special Commission 
On May 30, 1974, the Speaker of the Legislative Assembly appointed 


me as a Special Commissioner under the Legislative Procedure and 
Practice Inquiry Act of British Columbia, with the following terms of 
reference: 
To examine the publication, broadcasting, distribution and reporting 
of the proceedings of the Legislative Assembly of British Columbia 
by the various means of communication now existing, with special 
reference to the following questions: - 
1. What authority, if any, is required for the dissemination of 
the proceedings of the Legislative Assembly, by publication, broad- 
casting, distribution and reporting; and in particular, 
(a) What legislative measures may be needed to ensure the 
full and lawful dissemination of the debates and proceedings 
of the House by whatever forms of communication exist? and 
(b) What is the proper balance to be made between parliamen- 
tary immunity for members of the House and a corresponding 
right of redress for those claiming to be aggrieved by reason 
of the wide dissemination of such proceedings? 
2. For the purpose of effecting the above objects, what constitu- 
tional means, if any, are available to extend the parliamentary 
immunities referred to in the Constitution Act, R.S.B.C. 1960, 
which were not to exceed those existing in the United Kingdom in 
1871? 
3. What means might be considered to prevent or to remedy in- 
juries to members of the public arising from defamatory or in- 
jurious statements in press, radio, television and such other 
methods of publication where members have qualified or absolute 
privilege, without resort to costly actions by persons affected 
and without state control of the press? 
4. What distinctions, if any, exist or may be required to be 
considered in broadcasting debates by radio or television as 
compared to Hansard, and with respect also to delayed or replayed 


broadcasts? 
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The time factor in the Special Commission's work has suggested the 
merits of profiting from the public record of experience as to reporting 
and publication of Parliamentary debates, especially by the more conven- 
tional printed means, in both British Columbia and elsewhere. This pub- 
lic record includes, if we go outside British Columbia and look, for 
example, to Great Britain, a good deal of public testimony and evidenti- 
ary material deposed by interest groups drawn from various communication 
media (newspapers, radio, television) as to the competing community pol- 
icies involved in public dissemination of Parliamentary debates. Such 
information is, of course, relevant and necessary to our inquiry as we 
now propose to define it, within the official terms of reference set for 
us: namely an examination of the existing constitutional law and practice 
as to Parliamentary privilege - both "received" British, and local; a 
canvassing of the underlying conflicting interests - public, social, and 
individual - of which that existing positive law represents the community 
attempt at balancing or reconciliation; and the application of that posi- 
tive law and its own inherent policies to the printed publication and 
also to broadcasting (by radio and by television) of Parliamentary de- 
bates, having regard to the changes in the nature and range and impact of 
publication today brought about by the growth of nation-wide concentra- 
tions in the ownership and control of the communication media and by the 
development of new techniques and new forms of communication themselves. 
We speak, in this sense, of the transition from the visual (printed) mode 
of communication to.the oral (radio) and oral-visual (television), with 
the extra directness and intimacy and power of persuasion necessarily 


involved in that switch. 


II. Parliamentary privilege as to publication of Parliamentary debates 
and proceedings. Stockdale v. Hansard (1) and the Parliamentary 
Papers Act, 1840. (2) 


The Bill of Rights, enacted after the Revolution of 1688, declares 
in its Article 9, that - "the freedom of speech, and debates or proceed- 
ings in parliament, ought not to be impeached or questioned in any court 
or place out of parliament.'(3) 

Article 9 of the Bill of Rights thus asserts the Parliamentary 


leaders' claim that was vindicated in the great English constitutional 
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struggles throughout the 17th century, to be free from arrest or other 
harassment by Royalist executive authority in respect to members' actions 
within the Houses of Parliament; though it seeks at the same time to re- 
tain the long-asserted powers of internal regulation and discipline of 
Parliament in respect to abuses of privilege or transgression of the 
rules of orderly debate. 

Maitland, writing at the end of the 19th century, charted the still 
further development of this claim to Parliamentary immunity when he 
noted: 

"A member speaking in either House is quite outside the law 

of slander. He may accuse any person of the basest crimes, 
may do so knowing that his words are false, and yet that 
person will have no action against him. Had he uttered the 
words elsewhere he might have had to answer for them in a 
court of law, but for what he says in the House he cannot 
be sued." (4) 

It was the attempt to extend this Parliamentary claim to immunity 
from the privileging of words uttered in debate in the House to the pri- 
vileging of words printed by the authority of the House, that led to the 
great clash, in 1837, between the House of Commons and the courts, cele- 
brated in Stockdale v. Hansard.(5) Hansard, the publishers, under the 
direct orders of the House of Commons, had printed a report of the Prison 
inspectors containing allegedly defamatory statements regarding the 
plaintiff. Although the plaintiff, in suing Hansard, failed on the 
merits because the jury found the statements to be true, Hansard had 
sought to set up the House of Commons' order for printing as a complete 
defence for the publication. On this particular point, however, the de- 
fence was rejected by the courts, Chief Justice Denman and his colleagues 
on the Court of King's Bench holding that even the order of the House of 
Commons could not justify anyone in publishing a libel. Thereupon a com- 
plicated series of political-legal manoeuvres occurred. The plaintiff 
brought another action, and the House of Commons, seeking a joinder of 
political issue with the courts, refused to allow Hansard to make any 


defence other than the defence of the order of the House of Commons for 


AS 


publication. The plaintiff then obtained a verdict in damages and pro- 
ceeded to levy the amount concerned through the sheriffs; but the House 
of Commons immediately committed the sheriffs and the plaintiff and his 
solicitor to prison. When the sheriffs next succeeded in obtaining a 
writ of Habeas Corpus from the courts, the judges reluctantly concluded 
that, the sheriffs being in the custody of the Sergeant-at-Arms of the 
House, under warrant of the Speaker of the House for contempt of the 
House of Commons they had, as judges, no power to set the prisoners 
free. (6) The political solution of the whole complicated affair was to 
introduce in Parliament a Bill to settle, once and for all, the disputed 
issue of privilege as to publication: the Bill provided that no civil or 
criminal proceedings could be taken in respect of any defamatory matter 
contained in any paper printed by the order of the House. As adopted by 
Parliament, it became the Parliamentary Papers Act, 1840 (7); and it is 
both still the law of Great Britain itself and also part of the British 
Parliamentary law "received" in British Columbia. 

The summary protection that the Act of 1840 gives to persons em- 
ployed in the publication of Parliamentary papers is clear: all legal 
proceedings in such cases will be stayed on production of a certificate 
from the Speaker that the paper in question has been printed by order of 
the House of Parliament concerned. Dicey suggests, and I think his ar- 
gument is clearly valid, that the fact that an Act of Parliament was 
finally necessary to resolve the political conflict between Parliament 
and the courts in the Stockdale v. Hansard affair is the clearest pos- 
sible proof that an order of the House is not of itself a legal defence 
for the publication of matters which would otherwise be libellous. (8) 
The legal implications of this argument are clear. Since the Act itself 
only privileges official publication made by the order of the House, 
other forms of non-official publication of Parliamentary debates and 
proceedings - meaning, here, all categories of publication not expressly 
made under the authority of the Speaker - can claim no statute-based 
protection and are thrown back to their defences, if any, under the 


Common Law. 
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III. Publication of Parliamentary debates. A brief historical excursus, 
Historically, the attitude of Parliament to the publication of its 


debates has been somewhat ambiguous. Maitland reminds us that the 
Houses have not always been keen to have their debates published: during 
periods when the Houses and their Members had reason to dread the action 
of the Crown, they did well to insist that their proceedings be kept 
secret and to commit to prison those who broke the rule against publi- 
cation. (9) This was certainly true throughout the 18th century; and 
even today it has to be remembered that the official reports of debates 
are made and published on sufferance, for the House may at any time 
resolve that its proceedings shall not be reported (10) as happened, 

in essence, with the rare, Wartime secret sessions of the House. 

The 19th century constitutional historian, Medley, points out that 
the prohibition to print the debates of the House for the general 
public information can only date from a time when press had begun to 
be a recognized power; but even then Parliament showed itself as willing 
to waive its rights in the matter to gain popular support. (11) In 
1641, for example, the Long Parliament, while for the first time pro- 
hibiting, without the leave of the House, the publication in printed 
form of speeches made in the House, itself undertook such publication 
under the title "Diurnal Occurrences in Parliament". Parliament was 
evidently somewhat partial or biased in exercising this power, for 
while speeches that were politically acceptable to the governing clique 
within Parliament were printed by order of the House, the private 
publication of his own speeches by a political opponent like Sir Edward 
Dering was severely punished. Again in 1680 the House of Commons 
directed the printing of its proceedings and votes, under supervision 
of the Speaker, as a means of controlling wilfully or negligently in- 
accurate reports of the Parliamentary debates circulating in pamphlets 
and in Members' own private letters to their constituents (12). In 
the 18th century, as we have noted, the Parliamentary leaders moved 
vigorously to restrain publication of their debates and punished those 
who violated the prohibition. (13) The Revolution of 1688 may have 
assured to the Commons liberty of speech as against the arbitrary in- 


terference of the Crown; but it was the victory of an oligarchy which 
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hastened to share its spoils by the exclusion of all outside in- 
fluences from admission to the House - meaning, here, the presence of 
strangers at sittings of the House, and the publication of the debates 
in the House. 

In the result, newspapermen began to resort to elaborate fictions 
to evade the prohibition and at the same time to convey the debates 
to their reading public, assigning the actual speeches that had been 
given to imaginary persons in an imaginary assembly or sometimes using 
nicknames of the actual members. Under the instigation of John Wilkes 
in 1771, wildly inaccurate reports of speeches began to appear, provo- 
king another major political confrontation between the Parliamentary 
leaders and, this time, the City of London through its Lord Mayor and 
Aldermen who were backing Wilkes and the printers. As the upshot of 
the Wilkes affair, the House made no further attempt to assert its 
privilege against publication of its debates and proceedings. (14) Of 
course, the marked decline in Royal power and influence, by the late 
18th century meant that one of the original strong motives for prohi- 
biting publication of Parliamentary debates, and for excluding strangers 
from the debates (the strangers being quite often Royal spies), had 
disappeared. Maitland makes the obvious point that, in the absence of 
any such legitimate doubts or fears, it would be most unlikely for the 
House and its leaders to want to continue to hide their light under a 
bushel. (15) 

The affirmative policy of publishing Parliamentary debates almost 
as a routine, perfunctory measure was no doubt immensely facilitated 
and accelerated by simple, structural changes occurring almost by 
chance in the physical accommodations in the House. Until 1834, re- 
porters had been surrounded with difficulties: they were not allowed 
to take notes and were even liable to be crowded out through want of 
space or to be excluded with other strangers. After fire had des- 
troyed the old Houses of Parliament, however, separate galleries were 
provided for the reporters, and since then the House of Commons has 
aided the publication of its proceedings. In 1835, the House of Com- 
mons directed that all its papers be freely and clearly sold. The 
daily recording and publishing of the votes of every member was ini- 


tiated in 1836; and after 1839 the names of all members sitting upon 
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select committees, together with the evidence taken before them, were 
published. (16) The enactment of the Parliamentary Papers Act, 1840, 
as we have noted, confirmed and ratified the system of official, 
Hansard-style publication, under order of the Speaker, of the debates 
and proceedings of the House. 

Yet, as to the other forms of publication, the old positive law 
prescriptions still remain in force. Lord Hartington had moved, on 
May 4, 1875, - "That this House will not entertain any complaint in 
respect of the publication of the debates or proceedings of the House, 
or of any Committee thereof, except when any such debates or proceedings 
shall have been expressly prohibited by the House, or by any Committee 
or in case of wilful misrepresentation or other offence in relation to 


such publication." 


Though Lord Hartington's notice was simply designed to express what 
had become the practice of the House, the matter was made a party 
question and the motion was rejected. (17) And so, in the absence of 
any change made, as it must be made, on the initiative of Parliament 
itself, the archaic rules as to Parliamentary privilege as to publica- 
tion are still officially in force. The situation is only made pala- 
table, in terms of contemporary democratic society, by Parliament it- 
self tolerating and encouraging what Sociological Jurisprudence calls 
the gap between the law-in-books and the law-in-action, and turning a 
blind eye to the continuing disregard of the old rules by the news- 
papers and the communication media in general. (18) Such an attitude 
is not completely healthy, in community terms, however. It does mean 
that a Sword of Damocles must always hang over the heads of newspaper 
publishers and reporters as to what they can legally do in regard to 
Parliamentary proceedings, even if Parliament itself may never seek 
to re-invoke the old rules against publication. (19) And while a cer- 
tain gap between the positive law as written and community "living law" 
or de facto practices is normal and even acceptable in most legal 
problem-situations, it does not encourage respect for the law if that 
gap is permitted to become too great and to continue too long, especially 
if Parliament itself, as the official, community law-making instrument, 


is the main actor or culprit in that situation. 
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IV. Publication outside the ambit of the Parliamentary Papers Act, 1840, 
The €ommon Law position. 


In respect to publications of the debates and proceedings of Par- 
liament not specifically covered by the Parliamentary Papers Act, 1840, 
and consequently not legally privileged by virtue of that Act, the re- 
levant legal principles remain those of the Common Law - the actual 
Parliamentary practice as confirmed or limited by the regular Law Courts. 
The leading case is Wason v. Walter (20), an 1868 decision of the 
Court of Queen's Bench which, in so far as it defines the scope of 
British Parliamentary privilege at that time, would clearly fall with- 
in those privileges, immunities, or powers held, enjoyed and exercised 
by the British House of Commons and its Members as at February 14, 1871, 
and so automatically "received" as privileges of the British Columbia 
Legislative Assembly in terms of the Constitution Act of British 
Columbia, 1960. 

Wason v. Walter involved an action of libel against the proprie- 
tors of The Times of London for a report of a debate in the House of 
Lords in which statements had been made that reflected unfavourably on 
the plaintiff. A second count in the libel action was based on a 
Leading Article published by The Times on the same debate. In the 
trial of the action, Chief Justice Cockburn directed the jury that if 
the substance of the alleged libel contained in the first count - the 
newspaper report of the debate - was a faithful and correct report of 
the debate, the publication would be legally privileged; and that, as 
to the second count, - the editorial commentary in the leading article 
- the issue of legal liability or legal privilege should be determined 
on the basis of whether the contents cf the editorial represented fair 
and reasonable comments on matters of public interest. In the trial 
action, the jury rendered a verdict in favour of the defendant newspaper 
proprietors; but the trial decision was then appealed on the basis of an 
alleged misdirection as to the law by the trial judge, Chief Justice 
Cockburn. On the appeal, the judgment of the full bench of the Court of 
Queen's Bench was again rendered by Chief Justice Cockburn. In rejecting 
the appeal, Chief Justice Cockburn, for the court, affirmed that it was 


of paramount public and national importance that parliamentary proceedings 
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be communicated to the public, the public having the deepest interest 
in knowing what passes in Parliament. On the other hand, Chief 
Justice Cockburn noted, a garbled or partial report, or a report of 
detached parts or proceedings published with intent to injure indivi- 
duals would - as is the case with reports of judicial proceedings - 
be disentitled to legal protection. On the matter of the newspaper 
editorial criticisms of the Parliamentary debate, Chief Justice Cock- 
burn declared that such comments would be legally privileged if made 
upon a matter of public interest, with an honest belief in their jus- 
tice and with such a reasonable degree of judgment and moderation as, 
in the opinion of the jury, to amount to a fair and legitimate criti- 
cism on the conduct and motives of the person so censured in the 


editorial. 


The short holding in Wason v. Walter is that a faithful report in a 
newspaper of a Parliamentary debate is not actionable at the suit of a 
person whose character may have been impugned in the debate; and that a 
fair and honest editorial comment is similarly non-actionable. The pri- 
vilege in such paeea is, therefore, not an absolute one; but only, on the 
analogy of reports of judicial proceedings, a qualified privilege, pre- 
dicated upon a demonstration of good faith and fairness on the part of 


the person seeking to invoke that privilege as a legal defence. 


In the same vein, when a Member of Parliament chooses to descend 
into the street and himself to publish his own speeches, he loses the 
normal protection afforded by delivery of the speech in the House it- 
self. This is the effect of the decision in Lord Abingdon's case in 
1795 (21) where the defendant had published in several newspapers at 
his own expense a speech delivered in the House of Lords in which he 
had accused his lawyer of improper professional conduct. Rejecting 
Lord Abingdon's contention that a Member of Parliament had a right to 
print what he certainly had a right to speak in Parliament, the Court 
of King's Bench imposed sentence of three months imprisonment, plus a 
fine of 4100, and required security for good behaviour. The decision 
in Lord Abingdon's case was rendered half a century before the enact- 
ment of the Parliamentary Papers Act, 1840, and so perhaps it may not 
be too significant now that speeches are officially published under 
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the imprimatur of the House and legally privileged when so published. 
A Member of Parliament who distributed to his constituents and other 
interested parties, at his own expense, copies of the official Hansard 
record of his own speeches would not, today, be caught by the rule in 
Lord Abingdon's case; but he might cease to be privileged if he took 
the extra step of editing or augmenting the official Hansard record 
for purposes of any such distribution. 

In Creevey's case in 1813 (22) the defendant had made certain 
charges against an individual in a speech in the House, and when in- 
correct reports of the speech began to appear in several newspapers, 
he took the step of sending a correct version of his own remarks to a 
newspaper editor with a request for publication. Creevey was found 
guilty of libel, on the basis of the newspaper reports of the corrected 
version of the charges he had made in his speech in Parliament, and 
fined 4100. The Court of King's Bench refused an application for a 
new trial; and after Creevey complained to the House of Commons con- 
cerning the proceedings in the Court of King's Bench, the House itself 
refused to intervene, declining to accept the argument that the Court 
proceedings in the matter constituted a breach of Parliamentary pri- 
vilege. (23) 

As the Common Law precedents now stand, therefore, outside the 
official, Hansard-style publication by order of Parliament itself, 
the privilege afforded as a defence for publication or editorial or 
other comment on Parliamentary debates and proceedings is a qualified 
privilege only - not an absolute one as under the Parliamentary Papers 
Act; and the onus of proof is on the defendant himself affirmatively 
to establish his own good faith or fairness and honesty. 

Further, the scope of the privilege afforded by the Parliamentary 
Papers Act being a narrow one as to the range of official publication 
to which it extends, it is clear that the entry by Parliament into 
new forms of publication through new communications media - radio and 
television - presents radically new problems that are hardly covered 
by the law, both statute and Common Law, as it existed on February 14, 
1871, as to the limits of legal protection afforded both to the Member 
of Parliament taking part in debates which will be diffused either 


contemporaneously or on a delayed, replayed basis to the general public, 
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and also to the proprietors and employees of the communication media 

actually engaged in such diffusion. 

V. Responses to the specific questions referred to the Special 

Commission for inquiry and report. (24) 

In the light of the foregoing establishment of the relevant legal 
principles, both statutory and Common Law, as to the scope of Parlia- 
mentary privilege in relation to publication of Parliamentary debates 
and proceedings, the following responses may be made, seriatim, to the 
specific questions referred to the Special Commissioner. 

Q. 1. a. By virtue of the Parliamentary Papers Act (U.K.) of 1840, and 
on the basis that that Act has legal effect in British Columbia, 
there now presently exists full legal authority to publish, (print) 
in official, Hansard-style form, the debates of the Legislature of 
British Columbia. This proposition derives from a reading together 
of the Constitution Act of British Columbia; (25) the English Law 
Act of British Columbia; (26) and British Columbia Legislative 
Assembly Standing Order 1. However, to make assurance doubly sure 
~ the chain of legal authority being complex and somewhat indirect 
- it is recommended that the British Columbia Legislature reenact, 
expressly and in terms, the licence to publish (print) legislative 
debates conferred under the Parliamentary Papers Act of 1840. 

The above authority is, however, limited in two respects. First, 
it only covers (privileges) the official Hansard-style publication of 
the legislative debates appearing under the official imprimatur of the 
Legislature itself, and does not extend to other, unofficial forms of 
publication. Publication, either in whole or in part, of legislative 
debates in a newspaper carries, at best, a qualified privilege - not 
the absolute privilege extending to the Hansard-style reports. And so 
the newspaper publication must be judged on the same basis as reports 
of proceedings in courts of justice: the report must be an honest and 
faithful one, with a garbled or partial report, or a report of detached 
parts of proceedings published with intent to injure individuals, dis- 
entitled to legal protection. Even a private publication by an indivi- 
dual Member of the Legislature does not qualify for the absolute pri- 
vilege conferred on official publications of the legisative debates. 


a 
ith as 


_ + ot mos lene am 

- (aby ce Stet vie 
tegs! Oapeviey a0 “oraepeiis haces -* ; 
Lieest? a yan ‘ia py reer had Grane 


a ee lt vegies 39 tu ute «ak hehe’ ns onbseles homo ; 
>. mite Ae iene ien — Le ieyeertigkey ‘ard AW 4 ry os 
. | ~ is iO To baiege ang ve Canta weap 2 ie 

» oan f y T28 (etnaen » Ses gait lie at Bee ari? at a * yo 

| Jt nha liek wah ak pe he pal ets — 

ath. wow thehven teh Ist ieee Setsenaae | wien. wet: an 7 —— 

ne | 11) hetetea ado MORAL net aaa 6 : ; 

. Hint ht > Shakey Whe, (et heation Aaa 91 a 7 

reidan ten, eect ile Sa ee ras ata to bs 


r cd pee CON). epteeabticll #aliaty? ')s, rh ; 
| naar oad: ralhet irene seearem A - 
aid wy? veg 4 pia’ eboode ne-feet ntarts aad 7 . 
9 @arhoat eoule te) { 1 ath tery Soloed: oS! ie - 
iinbve) deb ict Y ooteass, suis 4 Perea Ae feta @1n onyee 
bid det! eet el 780° Jaaads)- 
ra uyeit to wt hhh Seva ae yee meee at * 
i] rm, aan sa Laz re ii «agg livite> erered ela 2 
| na pas ty Sule «dt aaa Vitveae rr seandoh @yiraiarge! als 


yen Boe a A ‘i 2 ak or =a Orle lawn sroaele: ae 


votre ets Sey oll po eit oh tei ean Taw bank feleg . 
(ik ~ 99 )6QVPOY bet Uitade ie Sia’ oie a a leaaeed 
er ty e Pit ey _ Hsia 
| 9 \ebwe ie ptese i i m 
- | Grek. teecet ao) Lp gary’ ail? a 
* aad oh 39 6ere ’ ; (x: (of3Sa ‘ - 
a ; aie £9 3 
a os ae od erie! fj i, Ot 


oe ot etctsuhe ar yo. r words ute 
a 7 . 
* pana see et 23 


ay 


7 
ry 


- : oe 


= tose 


If it is desired to extend the absolute privilege to these cases, it 
would be necessary to do so expressly, by special enactment of the 
B.C. Legislature. 

A second limitation on the absolute privilege as to publication 
conferred on official publication under the authority of the House 

by the Parliamentary Papers Act of 1840 is that it extends, in terms, 

only to printed publication - the medium of communication known in 

1840. While the courts could, as a matter of legal logic - here, the 

so-called "progressive", generic interpretation - quite easily make 

the jump from the traditional, printed form of communication to other, 
less traditional (for example, radio and television) modes of official 
communication of the legislative debates, (27) there may be policy 
reasons for not yielding to any such logical considerations, the 

social interest, or at least the ultimate balance to be made between 

the competing social interests, being, at first sight, somewhat 
different. If it be desired to privilege official dissemination, under 
the authority of the Legislature, by radio and television, it would 

seem desirable to do so expressly by special enactment of the B. C. 

Legislature, (28) In the absence of any such special enactment, even 

official publication by radio or television could not, with any legal 

confidence, claim absolute privilege: it would have, on the most 
optimistic view, a qualified privilege, though even this latter claim 
is not completely beyond doubt since itself depending on analogical 
extension of Common Law precedents developed for a different communi- 

cation medium (that is, the printed medium). (29) 

Q. 1. b. The existing precedents effectively accord absolute immunity 
from suit to Members of Parliament except where, in effect, they 
descend into the street and themselves choose to publish privately 
their own parliamentary speeches, (30) The official publisher, 
publishing under authority of the House, also carries absolute 
immunity. By contrast, the newspaper publisher, as we have seen, 
carries at best a qualified privilege when he chooses to publish, 
in whole or in part, parliamentary debates and speeches, or a 
fortiori when he chooses to comment on them; the newspaper publisher, 


as the law now stands, acts in a certain sense at his own risk in 
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that he is subject to possible punishment for contempt by the 
Legislature if his reporting is deemed by the Legislature itself 
to be unfair or inaccurate or possibly libellous; and the news- 
paper publisher is subject, also, to the possibility of libel 
actions by persons feeling themselves to be aggrieved by the 
publication, whether Members of the Legislature or private citizens. 
The private citizen, for his part, cannot act directly against a 
Member of the Legislature for what the Member may have said in the 
legislative debates, except where the Member chooses to publish his 
speech privately; the private citizen cannot act against the offi- 
cial, Hansard-style publisher; and the private citizen can only act 
against the non-official, newspaper publisher in cases to which 

the newspaper publisher's qualified privilege does not extend. As 
the law now stands, the balance between, on the one hand, the in- 
terests of Members of the Legislature in carrying out their legis- 
lative functions without fear or favour, and on the other hand, 

the interests of private citizens or groups in not being slandered 
or libelled in the legislative debates and the published reports 

of those legislative debates, without effective means of political 
or legal redress, seems tilted rather heavily in favour of the 

the interests of the Members of the Legislature. This particular 
imbalance appears bound to be accentuated with the transition from 
indirect, written (printed) dissemination of the legislative 
debates to direct oral (radio) and direct oral-visual (television) 
dissemination, granted the immensely greater range and immediacy 
and also the unusual intimacy and impact of these newer communica- 
tion media. (30a) Corrective or compensatory community action 
designed to afford a correspondingly wider and more effective range 
of remedies for persons seeking redress from the vastly augmented 
dissemination of legislative debates afforded by direct radio and 
television diffusion, seems needed, and this whether such aggrieved 
persons be themselves Members of the Legislature or simply private 
citizens. 

2. There is no bar to the constitutional competence of the British 


Columbia Legislative Assembly to legislate to re-affirm, or to 
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define more precisely, or even to limit or extend the privileges 
and immunities, and powers of the Legislative Assembly and of its 
Members, save whatever limitations may be derived directly or by 
implication from the federal constitution of Canada and from the 
decisions of the Canadian Supreme Court upon that constitution. 

The Canadian constitution is, however, according to its Preamble 
and as interpreted and applied by the Canadian Supreme Court, to 

be a "Constitution similar in Principle to that of the United 
Kingdom"; and so caveats that contemporary advanced thinking on 
constitutional Separation of Powers might otherwise suggest as to 
acceptance today of the practice of the British Parliament, with 
that Parliament's awesome historically-based powers to adjudge and 
punish in contempt in protection of its Members and their historical 
privileges, seem, from the strict constitutional law viewpoint, not 
to be applicable in a British Columbia and general Canadian context. 
The British Columbia Legislative Assembly, on this argument, is, 
quite as much as the British Parliament, a vestigial High Court of 
Parliament; and the heir, as such, to the fused governmental powers 
that the British Parliament traditionally exercised in the defini- 
tion and defence of its own privileges. However, the limitation 

in the Constitution Act of British Columbia (31) to privileges, 
immunities, or powers held, enjoyed, and exercised by the British 
House of Commons and its Members, as at February 14, 1871, simply 
establishes a terminal date for purposes of automatic "reception" 
of British Parliamentary immunities in British Columbia. There is 
absolutely nothing, for example, to stop the B.C. Legislative 
Assembly from legislating to extend such "reception"' so as to cover 
new British Parliamentary immunities emerging or developing beyond 
that date: or from legislating to introduce new Parliamentary im- 
munities of its own choosing in substitution for or in supplement 
to the British Parliamentary immunities as at February 14, 1871, 

so long, of course, as any such local innovations in Parliamentary 
privileges respect the general federal Canadian constitutional im- 
perative that the constitution remain "similar in Principle to that 


of the United Kingdom". It is arguable here, however, that the 
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contours of this principle, so far as it applies to Parliamentary 
privileges, is to be determined by the Legislature itself, (32) 
and that it is beyond the scope of normal judicial review. (33) 

Q.3. The vastly increased power of the communication media today, 
dictated in part by sheer size - the growth of nation-wide press 
syndicates, and in part by the extra impact and immediacy of the 
new media like radio and television, means, as we have said, extra 
problems in preserving and extending individual interests - of the 
nature, for example, of the interest in privacy, or the interest 
in not being held up to public hatred, ridicule, or contempt - in 
competition with the corporate communication media-based interests 
such as the interest in the quickest and widest possible dissemina- 
tion of news and information. One mode of redressing the balance 
in favour of the individual interests would be, clearly, to narrow 
the scope of the legal protection now afforded by that qualified 
privilege currently enjoyed by newspapers and presumably to be 
sought to be invoked, in the future, by radio and television also, 
in the publication of reports or commentaries on legislative 
debates. It would be perfectly possible, for example, to move by 
legislation to amend the defence of qualified privilege in relation 
to newspaper publication by requiring newspapers to accept responsi- 
bility for verifying the truth of the factual statements contained 
in their reporting, and not merely responsibility for ensuring that 
they have made a fair report. And it would certainly be possible, 
by legislation, to deny altogether the defence even of qualified 
privilege in regard to radio and television reporting and commenting 
on legislative debates. Yet, however warranted some special rules 
may seem in regard to radio and television reporting, and however 
inadequate the traditional rule of qualified privilege may seem in 
an era of nation-wide newspaper trusts and syndicates, it does not, 
from the scientific-legal, jurisprudential viewpoint, seem either 
useful or desirable to essay the development of dramatic new rules 
as to privilege in publication in the interstices of a highly 
specific and spatially limited problem-situation - namely, the 
publication of Parliamentary debates. (34) 
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Nor does the cognate proposal for a legislative redressing of the 
balance of the competing interests in this area in favour of indivi- 
dual interests - namely, an increase in the punitive, enforcement 
powers of the legislature itself (35) - seem historically timely in 
the light of modern jurisprudential thinking and teaching on consti- 
tutional separation of powers and the inadvisability of permitting a 
concentration of quasi-judicial or quasi-executive powers in the 
legislative area of government (36), particularly where the powers 
that are thereby sought to be retained and extended rest largely, for 
their justification, on historical usage in bygone eras. "It is re- 
volting", as Mr. Justice Oliver Wendell Holmes remarked, "to have no 
more substantial justification for a rule than that so it was in the 
time of Henry II"; and the reminder seems especially apposite today. 

The better approach to vindication of individual interests in 
the face of the inordinate expansion of the public power and influence 
of the instruments of mass information would seem to be by facultative 
methods, relying heavily on public education and example, much as does 
the Ombudsman - based approach to the protection of the constitutional 
liberties of the private citizen today. Perhaps the legislature could 
create a special, Alil-Party Committee having jurisdiction to examine 
questions of legislative privilege in regard to publication or dis- 
semination of legislative debates. Such an All-Party Committee could 
have referred to it all cases of alleged breach or misuse of Parlia- 
mentary privilege, involving alleged siander or libel in the Parlia- 
mentary debates or their public diffusion - first, and most obviously 
and directly, on the part of Members of the Legislature criticising 
private citizens or groups; and second, and less directly, on the 
part of press, radio, or television, in reporting or commenting on the 
speeches of Members of the Legislature. The All-Party Committee could 
then proceed to investigation and report, involving the taking of 
evidence and the hearing of witnesses, with the use of compulsory 
powers where necessary. Such a procedure would hardly be coterminous 
with Court action, since it is not recommended, here, that the 
original Parliamentary contempt powers to punish criminally or by fine 


be invoked. But the procedure would have the advantages of relative 
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immediacy in terms of application, and also of avoiding the great 

expense and incidental frustrations of individual Court actions; and 

it should normally ensure, because of the Parliamentary committee 

process involved, a certain degree of media coverage which could do 

much to correct any originally unfair reporting or diffusion through 

the media. (37) 

Q. 4. The legal distinctions now existing between Hansard-style 
publication of Parliamentary debates on the one hand and dissemina- 
tion of such debates by radio and television, are clear; and they 
are also substantial, as we have already noted. Hansard-style 
official publication of Parliamentary debates is absolutely pri- 
vileged; newspaper publication of such debates has qualified pri- 
vilege only; and, as the law now stands, radio and television 
broadcasting of such debates cannot, with certainty, claim any 
legal privilege at all, - even qualified privilege. (38) Even 
if, by judicial construction, the historical (dating from 1868) 
defence of qualified privilege for newspaper publication or news- 
paper commenting on legislative debates were to be extended to 
similar "publications" by radio or television, it must be emphasised 
that the judicial strictures against "garbled or partial" reports 
and against publication of "detached parts of proceedings" as dis- 
entitling newspaper reports of debates to even their present limited 
defence of qualified privilege, (39) seem to apply with special force 
to delayed or replayed broadcasts on radio or television or to the 
use of edited or clipped versions of the original radio or tele- 
vision broadcasts. It has been held, for example, that the publi- 
cation (in printed form) of extracts or abstracts from any paper 
printed under the authority of the House is, if the publication is 
made bona fide and without malice, subject to the defence of 
qualified privilege in terms of the Parliamentary Papers Act, 1840. 
(40) On the other hand, a newspaper head-line which is not part 
of the report of the Parliamentary proceedings has been held not to 
be privileged, and so to produce legal liability in any libel action 
against the publisher. (41) The opportunity for making an ally of 


time in scrutinising the original broadcasts for purposes of 


ob ofa > yrs ale 
r 


f4 4 5 


_— 


i < oro pra teqlie aiette 


_ , i as . * 5 avr? @ 
. 
_ ‘ » fy os ae .? 1 ea? Pa a ? 
+ i e”° é } 
; »! i , ¢ 
- 
| j ® ‘ ¢ is oT 9 
i] ‘ } . 6 i 4 7 A 
+ : i i r > 
® ) i 
a j si be 
ss ’ é J } u i 
>a ’ 1,9 af i 
i ein ‘ i » | 
vee! ot oe 4 
; : = 
at i é 7 
‘ { 2 Uj — i > 
mayr iy ’ =# ; 
j 
“a4 2 - J ‘ be: . 
: 7 a 
wien? Je , 4 ‘ aoe 
; 
e1/ @) 34 twd 4 my a ' E et 
; 7 
- . a 4% ¢ , 
. “at » | % ’ J ® U 13 Sl bg me S of 
7 ‘a 7 ' 
> metavur <d3 ed : reat abt 3° 1 00Tia . 
’ 1 - _ - 
edd (Garay? #tinrtvis we Glees 4 pret ip (21st b 
7 7 : = 7 . = = 
ig rc hel 
—_ = ov 
— 
ft wv: _ ~on 
Fayre yam = 
- a 
pia i= he — 
ee ee, Be “al eat: ex 
7 2 
means 


ai 
ont ad 
a 


7a 

7 7 

: 

' 

! 
= 
1 
> 


yt ee 


examining their accuracy and balance, prior to any delayed or 

replayed broadcast, would seem to place some affirmative 

obligations of action upon radio and television broadcasters 

to enable their broadcasts to qualify as being fair for purposes 

even of the qualified privilege defence; while any editing or use 

of news clips on the part of such radio or television broadcasters, 
prior to the broadcasts, would seem to increase even more the 
burden of proof of fairness resting upon the broadcaster. 

The answer would seem to be clear! Pending any new Provincial 
legislation to define and extend the scope of privilege as to publica- 
tion of Parliamentary debates by radio or television, the radio or 
television broadcaster acts at his own peril; and he would be very 
well advised, in particular, to limit himself to contemporaneous 
broadcasting, without any editing or deletions or extraneous commen- 
tary interpolated into the broadcasts themselves. There is a case, 
indeed, for the Province legislating to extend to official, unedited, 
contemporaneous radio and television broadcasting of debates the 
absolute privilege now applied by the Parliamentary Papers Act, 1840, 
to Hansard-style printing of debates; and also for the Province 
legislating to extend to other forms of radio and television publica- 
tion in delayed or replayed or edited form, with or without commentary, 
that more limited, qualified privilege now enjoyed (according to 
judicial decisions) by publication under similar conditions in news- 
papers. The extra problems posed for individual interests (for example, 
the interests in privacy and in good name and reputation) by the far 
wider range and impact of radio and television broadcasting of debates 
in comparison to newspaper publication of debates, can always be taken 
care of in the fact-finding processes and in the extra factual element 
of proof that would seem to be implied and required for purposes of 
the discharge by the defendant publisher, of the burden of proof of 
fairness resting upon him, in any defence of qualified privilege for 
radio or television broadcasting, in delayed or truncated form, of 
Parliamentary debates. The advantages of common legal standards or 
categories of legal obligations for all forms of media (newspapers, 


radio, and television) involved in publication of Parliamentary 
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debates, seem clear, while maintaining of course the historical legal 
distinction between Hansard-style official publication (absolute 
privilege), and unofficial publication (qualified privilege, predicated 
upon a meeting of the standard of fairness). 

The claims of the communication media for a reasonably clear and 
concise statement of their legal rights and obligations in the matter 
of publication (42) counsel the merits of putting this all together 
in one comprehensive statute that reproduces directly, in British 
Columbia statutory form, the substance of the British Parliamentary 
Papers, 1840, and the other, cognate British judicial decisions on 
the limits of privilege as to publication of or commentary on Par- 
liamentary debates. The fact that the Mother of Parliaments in Great 
Britain has not yet managed to do this for her own subjects, in spite 
of very strong representations to that end from the main media groups 
in Great Britain (43), should not deter the British Columbia Legis- 
lative Assembly from moving to legislate in an area of clear public 
interest and concern. (44) 

VI. Recommendatioris 

Having regard to the detailed responses to the specific questions 
referred for inquiry and report to the Special Commission, the following 
recommendations are advanced: - 

1. Any decision by the Legislative Assembly to permit radio and/or 

television broadcasting of Parliamentary debates and proceedings 

should be implemented through specific, enabling legislation 
directed to that end (44 a) and such enabling legislation should 
preferably extend also to the other, more traditional modes of 
publication of Parliamentary debates and proceedings in printed 
form so as to restate and up-date the existing law in that area. 

2. Such enabling legislation,should, so far as it applies to 

radio and/or television broadcasting, provide, expressly and in 

terms, that no action or proceeding, civil or ctiminal, shall lie 
in the Courts against any person for the publication, in the 
official reports or in broadcasting by radio or television, of the 

Parliamentary debates and proceedings, where such publication is 

made under the authority of the Speaker of the House (45) pur- 

suant to such enabling legislation, (46) 
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3. The enabling legislation should also provide, expressly and in 
terms, that no action or proceeding, civil or criminal, shall lie 
in the Courts against any Member of the Legislative Assembly, for 
anything he may have said in the Parliamentary debates and pro- 
ceedings, when such debates and proceedings are published in the 
official reports or in broadcasting by radio or television, made 
under the authority of the Speaker of the House pursuant to such 
enabling legislation. (47) 

4, In respect to delayed or re-played radio or television broad- 
casting of the Parliamentary debates and proceedings and in res- 
pect also to broadcasting of excerpts from the debates or com- 
mentaries upon the debates, it is not recommended that any express 
provision, one way or the other, be made at this time in the en- 
abling legislation. (48) This would leave any such questions, if 
they should arise in the immediate future, to be regulated by in- 
duction from the existing, "received" British Parliamentary law 
and the Common Law decisions thereon; (49) and to be regulated on 
a pragmatic, empirical, case by case basis, as the specific problems 
arise. The reasons for counselling the virtues of delay in this 
particular area are two-fold. First, the existing law of publica- 
tion in this particular area, with its specialized legal defences, 
is sufficiently ancient and historically grounded to suggest that 
its reform or re-writing to meet contemporary conditions would 
better be considered comprehensively, and not piecemeal or ad hoc 
in the interstices of a particular problem of the limits of Par- 
liamentary privilege as to publication. Second, the newer com- 
munication media, - and especially television with its immediacy 
and intimacy and at the same time its direct nation-wide impact, 

- are sufficiently different from the other, more traditional 
forms of communication through publication of the printed word to 
suggest the merits of making an ally of time in order to decide 
whether the policies (interests) in response to which the old 
positive law rules as to printed publication were worked out are 
necessarily deserving to be applied, in the same emphasis and 


degree, to the newer communication media too. 
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5. To decide upon the general conditions, including timing and 
duration, of the broadcasting of Parliamentary debates and pro- 
ceedings, the enabling legislation should provide for the crea- 
tion of a Legislative Assembly Committee on the Radio and Tele- 
vision Broadcasting of Parliamentary Debates and Proceedings, (50) 
to be presided over by the Speaker of the Legislative Assembly 
and composed of a number of other Members of the Legislative 
Assembly - perhaps five to seven Members apart from the Speaker - 
selected more or less in proportion to Party representation in 
the Legislative Assembly but with representation, as far as possi- 
ble, for each recognized Party in the House. 

6. The Legislative Assembly Committee on Radio and Television 
Broadcasting of Parliamentary Debates and Proceedings should have 
jurisdiction: - 

(a) To determine the general conditions of radio and tele- 
vision broadcasting of Parliamentary debates and proceedings, 
including not merely direct, contemporaneous broadcasting, 
but also delayed or re-played broadcasting; (51) and the con- 
servation in permanent safe-keeping of any broadcasts of 
sufficient historic interest to justify preservation; (52) 

(b) To receive, and to hear, and to report on, any complaints 
as to alleged abuse of Parliamentary privilege, as directed 
to or augmented by the radio or television broadcasting of 
the Parliamentary debates and proceedings - this without-de- 
rogating in any way from the already existing powers of the 
Legislative Assembly to adjudge and to punish, if need be, 
any Tee raeemene on or abuse of Parliamentary privileges 
either by Members of the Legislative Assembly or by the gen- 
eral public. 


This latter recommendation - Recommendation 6(b) - is, as indicated 


earlier, one that seeks to rely upon publicity and information and the 


public pressures resulting therefrom - friendly persuasion - to achieve 


and maintain proper standards of dignity or ordinary decency and fair- 


ness in the Parliamentary debates (53) and their reporting, rather than 


to try to invoke the awesome historical powers of Parliament to pursue 


and punish alleged offenders against its privileges. It is envisaged 


ry 
s 
i] ry spou4 ; 
} 
© ’ 
i 
rs . = 
Py 
7 
| 
- 
f 
saws 
: 
4 t) é 
a 
v 
is 
fl 9 nl i 0 


_ Uf 


OD 


that the lodging of a formal complaint with the Legislative Assembly 
Committee on Radio and Television Broadcasting of Parliamentary Debates 
and Proceedings, followed by an official hearing and taking of evidence 
and summoning of witnesses if necessary, and followed finally by an of- 
ficial finding of the Legislative Assembly Committee - to be arrived at, 
abe necessary, by majority vote - would become the normal procedure for 
airing of an alleged grievance arising from or related to the official 
broadcasting by radio or television of Parliamentary debates and pro- 
ceedings. (54) The emphasis would thus be on a facultative approach, 
though the historically-based powers of the Legislative Assembly as a 
whole in claimed defence of its privileges would always remain in re- 
serve for alternative or supplementary action if deemed to be necessary 
by the Legislative Assembly. All the evidence of the concrete experience 
of those Parliamentary assemblies, in the Western constitutional tradi- 
tion - Australia and West Germany, for example - that have had some sus- 
tained experience in the broadcasting, either by radio or by television, 
of their debates, suggests that the risks of abuse can be very much 
exaggerated and that it is unnecessary, even foolish, to try to escalate 
to the definition of punitive, coercive-style, protective measures, with 
all the deprivations that that would necessarily involve for long-cher- 
ished constitutional interests in speech and communication, in advance 


of actual problem-situations. 


Edward McWhinney, 
Queen's Counsel; 
Barrister-at-—Law; 
Barrister & Solicitor; 
Professor. 


Vancouver, 


December 10, 1974 Special Commissioner 
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